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Part A

I. How is the SEA-directive (Directive 2001/42/EC) implemented in your country?
What is the scope of its implementation?

I. Comment la Directive SEA (Directive 2001/42/CE) est-elle transposée dans votre
état ? Quel est I’étendue de cette législation ?

AUSTRIA

Austria is a federal state and jurisdiction regarding environmental protection is fragmented.
Both the federation and the federal provinces (Laender) have legislative and administrative
powers in this field.1 Consequently there is no general SEA-Act in Austria. The SEA-
directive is implemented in many different federal and federal state laws. Hence
implementation of the directive is fragmented and inhomogeneous.

Regional planning laws of the Laender make a major contribution to the implementation of
the SEA-directive. Regarding federal law, SEA is implemented in different laws concerning
water, waste, noise protection and transport (Wasserrechtsgesetz, Abfallwirtschaftsgesetz,
Bundes-Umgebungslarmschutzgesetz, Bundesgesetz Uber die strategische Prufung im
Verkehrsbereich, Immissionsschutzgesetz-Luft). In general, only plans and programmes that
are required by legislative provisions are subject to a strategic environmental assessment.
However, many important strategic plans, like for example the General Masterplan on
Transport (Generalverkehrsplan), are not required by legislative provisions and are therefore
not subject to SEA; a fact that has often been criticised by environmental and planning
experts.

For an overview on the relevant legislation see: http://hw.oeaw.ac.at/6631-3

BELGIUM (FEDERAL STATE/ FLEMISH REGION/ BRUSSELS CAPITAL
REGION)

- FED = Federal Legislation

! http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0042:FR:HTML
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- FLE = Legislation of the Flemish Region
- BRU = Legislation of the Brussels Capital Region

FED :

The Act of 13 February 2006 concerning the assessment of the effects of certain plans and
programmes on the environment and the participation of the public during their elaboration
(Moniteur belge (Official Journal) 10 March 2006) was adopted in view of the
implementation of Directive 2001/42/EC on the federal level. The Act is applicable to plans
and programmes which are prepared and/or adopted by a federal authority or which are
prepared by a federal authority for adoption by the federal Parliament or the King (Federal
Government) and which are required by legislative, regulatory or administrative provisions.
FLE :

The Decree “Algemene Bepalingen inzake milieubeleid” of 5 April 1995 (further DABM),
Chapter 1V (added by a Decree of 18 December 2002, Moniteur belge 13 February 2003,
modified by a Decree of 27 April 2007, Moniteur belge 20 June 2007) implements the SEA-
and E1A-directives in the Flemish

legislation. More in particular, Chapter Il handles SEA, further implemented by an Executive
Order of the Flemish Government of 12 October 2007 on environmental impact assessment of
plans and programmes (Moniteur belge 7 November 2007) and a Circulaire of 1 December
2007 (Moniteur belge 17 December 2007). The Flemish legislation is applicable to plans and
programmes that are elaborated on the regional, provincial or local level as well as plans and
programmes which are prepared by an administration for adoption by the Flemish Parliament
or the Flemish Government, and which are required by legislative, regulatory or
administrative provisions.

BRU :

The Brussels Town Planning Code, or COBAT, established by Decree of the Brussels
Regional Government of 9 April 2004 (Moniteur belge 26 May 2004), implements the SEA-
directive in the legislation of the Brussels Capital Region, as far as urbanistic development
plans and land use plans are concerned. The other plans and programmes, as mentioned in the
directive, are covered by the Ordinance of 18 March 2004 on the environmental impact
assessment of certain plans and programmes (Moniteur belge 30 march 2004) (SEA-
ordinance).

BELGIUM (WALLOON REGION)
En Wallonie, la transposition de la directive 2001/42/CE est assurée par le décret du 27 mai

2004 relatif au Livre ler du Code de I'Environnement et son arrété d'exécution du
Gouvernement wallon du 17 mars 2005.

L'article D.6,13° du Livre ler du Code de I'environnement définit les plans ou programmes
comme eétant les décisions a I'exclusion de celles visées au CWATUP (Code Wallon
d’aménagement du territoire de I’urbanisme et du patrimoine — et de I’énergie), ainsi que leurs
modifications ayant pour objet de déterminer :

- soit une suite d'actions ou d'opérations envisagées pour atteindre un ou plusieurs buts
spécifiques en rapport avec la qualité de I'environnement:


http://environnement.wallonie.be/legis/Codeenvironnement/codeLIEnvDispcommunesgenerales.htm
http://environnement.wallonie.be/legis/Codeenvironnement/codeLIEnvDispcommunesgenerales.htm
http://environnement.wallonie.be/legis/Codeenvironnement/codeLIEnvDispcommunesgenerales.htm
http://wallex.wallonie.be/index.php?doc=4549#FR_13289833
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- soit la destination ou le régime de protection de zones ou site afin de définir le cadre dans
lequel peut y étre autorisée la mise en oeuvre d'activités déterminées

et qui :

a) sont élaborées et/ou adoptées par une autorité au niveau régional ou local ou élaborées par
une autorité en vue de leur adoption par le Parlement ou le Gouvernement wallon

ET

b) sont prévues par des dispositions décrétales, réglementaires ou administratives.

Les Plans, Programmes dont I'adoption, I'approbation ou l'autorisation comporte une phase
de participation du public sont classés en trois catégories : Al, A2 et B.

Les plans, schémas et rapports visés par le CWATUPE, ainsi que des plans urbains ou
communaux de mobilité ne sont pas visés par ces catégories.(Article D.29-1 du Livre ler
Code de I'Environnement)

Relévent de la catégorie A.1, les plans ou programmes suivants :
le plan d'environnement pour le développement durable
les programmes sectoriels
plan de gestion des déchets
programme d'action pour la qualité de l'air
programme d'action pour la qualité des sols
programme d'action pour la protection de la nature
les plans et programmes, couvrant I'ensemble du territoire wallon, pour la qualité de

we e o o B
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les plans et programmes, couvrant I'ensemble du territoire wallon, en matiére de lutte
ontre le bruit

le plan des centres d'enfouissement technique

les conventions environnementales

o v g

Relévent de la catégorie A.2, les plans ou programmes suivants :

7. les plans et programmes soumis a évaluation des incidences sur l'environnement
conformément a l'article D.53 du Livre ler du Code, pour autant qu'ils ne soient pas déja visés
par la catégorie Al

8. les plans et programmes pour la qualité de l'air, pour autant qu'ils ne soient pas deja
visés par la catégorie Al

9. les plans et programmes en matiére de lutte contre le bruit, pour autant qu'ils ne soient
pas déja vises par la catégorie Al

10.  les parcs naturels

11.  les désignations et les révisions des désignations des sites Natura 2000

12.  les déclassements des sites Natura 2000

13. les périmetres d'incitation autour des sites Natura 2000

Relevent de la catégorie B, les plans ou programmes suivants :


http://wallex.wallonie.be/index.php?doc=4549#FR_13069401
http://wallex.wallonie.be/index.php?doc=4549#FR_13069401
http://wallex.wallonie.be/index.php?doc=4549#FR_13071619
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14. les plans et programmes soumis a évaluation des incidences sur I'environnement

conformément a l'article D.53 du Livre ler du Code, qui ont été exemptés de I'évaluation des
incidences sur I'environnement

15. les zones de prévention des prises d'eau
16. les zones de surveillance des prises d'eau
17. les zones de prévention des prises d'eau destinées a recevoir un statut de protection

en fonction des contraintes environnementales particulieres auxquelles elles peuvent étre
soumises dans le cadre d'activités agricoles

18. les programmes visant a réduire les épandages dans le cadre d'activités agricoles
19. les déclarations d'utilité publique de I'établissement d'installations de production
ou de distribution d'eau ou de collecte ou d'assainissement des eaux usées

20. les décisions relatives au classement des cours d'eau non navigables

21. les plans et arrétés d'expropriation pour cause d'utilité publique des immeubles

nécessaires a l'exploitation, a l'aménagement de leurs voies d'acces ou aux travaux
complémentaires d'infrastructure d'une carriere

22. I'aménagement des reserves forestieres

23. les plans de gestion d'une réserve naturelle domaniale

* Deux domaines sont exclus : 1)le plan des centres d’enfouissement technique et les plans de
mobilité qui sont régis respectivement par les décrets du 27 juin 1996 relatif aux déchets et du
1% avril 2004 relatif a la mobilité et a I’accessibilité locale ; 2) la planification en matiére
d’aménagement du territoire et d’'urbanisme qui est régie par le CWATUP.

CZECH REPUBLIC

The SEA-directive is implemented primarily by the Act No. 100/2001 Coll. on Environmental
Impact Assessment which came into force on 1 January 2002 and which has been amended
several times in order to implement the EIA-directive as well as the SEA-directive.
Furthermore, special provisions are provided for the environmental impact assessment of a
spatial development policy and land-use planning documentation. In this case the
Construction Code (Act No. 183/2006 Coll.) and the Sec. 10i of the Act No. 100/2001 Coll.
shall be applicable.

The SEA-directive has been fully implemented in national law.

In addition, it should be noted that the Act No. 114/1992 on Nature and Landscape
Conservation regulates special type of environmental impact assessment with regard to sites
of Community importance and implements the Habitats and Birds Directives.

DENMARK

The SEA Directive (2001/42) was formally implemented in Danish Law by the Parliament’s
adoption of Act no. 316 of 5 May 2004 on Environmental Assessment of Plans and programs
(the SEA Act). In contrast to the Danish implementation of the EIA-directive (see below), the
Danish implementation of the SEA Directive is horizontal. This means that the SEA Act
covers all plans and programs on all the sectors required by art. 2(a) of the SEA-Directive (see
the SEA Act section 1(3) — which is contrary to the vertical implementation of the EIA
Directive (see below). Any plan or program which fall within the scope of art. 2(a) of the SEA
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Directive is subject to an environmental impact assessment procedure — or at least a screening
procedure as required by art. 3 of the SEA Directive (see the SEA Act section 2 and 3).

The SEA Act was amended by the Parliamentary Act no 250 of 31 March 2009 on amending
the SEA Act which was caused by an opening letter of the Commission which stated certain
failures in the Danish implementation. By the amending Act in 2009 the objective of the Act
was clarified. Moreover, the scope of the SEA procedure was expanded to include not only
plans adopted by authorities in accordance with legislation but also other plans adopted by
public authorities and also to include amendments to plans (which were not included in the
first Danish implementation). The amending Act also include a new section 1la with the
same wording as article 11 of the SEA Directive clarifying that the SEA-procedure cannot
substitute the EIA-procedure under the EIA Directive. This does however not prevent that the
SEA-procedure and the EIA procedure are carried out simultaneously (see below on EIA).

FINLAND

The SEA Act (8.4.2005/200) obliges public authorities to assess the environmental impact of
plans or programs that may have significant adverse impact on the environment. The SEA Act
concerns any authority responsible for making the plans defined by the Act. The government
budget proposal is exempted from assessment, as are also plans concerning defence and
public rescue service. The scope of plans to be assessed correspond to the provisions of
Avrticle 2-3 in the SEA Directive (2001/42/EC)

FRANCE

L’ordonnance du 3 juin 2004 a transposé la directive selon laquelle I’élaboration ou la
révision des plans susceptibles d’affecter I’environnement doit faire 1’objet d’une évaluation
environnementale. La transposition s’est achevée avec des décrets de 2005 fixant le droit
commun de la nouvelle procédure ( R. 122-17 et suivants du code de I’environnement ) et
I’application aux documents d’urbanisme ( R.121-14 du code de [’urbanisme). aux
documents d’urbanisme ( SCOT : schémas de cohérence territoriale) et aux PLU ( plans
locaux d’urbanisme) pour mettre en cohérence les orientations et les choix d’aménagement
des collectivités territoriales dans tous les domaines ayant un impact environnemental (
habitat, déplacements, activités, risques , qualité de vie, paysage...). Les orientations et choix
doivent définir des préconisations et orientations fondées sur les principes d’un aménagement
durable, avec notamment la prise en compte de la préservation de I’environnement et de la
biodiversité . Par exemple des choix d’aménagement peuvent en eux-mémes étre facteurs de
maintien, voire d’amélioration de la biodiversité : maintien en état naturel des zones
inondables (zones d’expansion de crues), création de jardins ouvriers, création de parcs
urbains etc...Le cadre d’¢élaboration des SCOT et des PLU , ainsi que des cartes communales
permet notamment de mettre en ceuvre des actions et d’imposer des régles qui permettront de
lutter contre 1’étalement urbain et la fragmentation des territoires.

Le SCOT est opposable seulement aux documents de niveau inférieur (il ne peut imposer des
prescriptions qu’aux PLU) alors que les PLU sont opposables aux tiers.

Mais avec la loi Grenelle Il, le SCOT , désormais, arréte des objectifs chiffrés de
consommation économe de I’espace et de lutte contre 1’étalement urbain ( article L.122-1-5 al
3 du II), définit les grands projets d’équipements et de services ( article L.122-1-5 1V), précise
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les objectifs d’offre de nouveaux logements et ceux de la politique d’amétioration et de la
réhabilitation du parc de logements existant public ou privé ( L.122-1-7 1° code de
I’urbanisme) définit encore les grandes orientations de la politique des transports et de
déplacements ainsi que « les grands projets d’équipements et de dessertes par les transports
collectifs» (art. L. 122-1-8 al. 1*").

De plus ,I’article L. 122-1-5 créé par la loi Grenelle 2 prévoit toute une série de nouvelles
régles d’urbanisation conditionnelles autorisant les SCOT a « imposer, préalablement a toute
ouverture a l’urbanisation d’un secteur nouveau, [’utilisation de terrains situés en zone
urbanisée et desservis par les équipements mentionnés a 1’article L. 111-4», «la réalisation
d’une étude d’impact» ou celle «d’une étude de densification des zones déja urbanisées» (c.
urb., art. 1. 122-1-5 1V), , ou encore a « définir des secteurs dans lesquels 1’ouverture de
nouvelles zones a ['urbanisation est subordonnée a 1’obligation pour les constructions,
travaux, installations et aménagements de respecter : 1° Soit des performances énergeétiques et
environnementales renforcées; 2° Soit des criteres de qualité renforcés en matiere
d’infrastructures et réseaux de communications électroniques» (c. urb., art. L. 122-1-5 V).

Le SCOT est désormais congu, grace a sa partie intitulée « document d’orientation et
d’objectifs ( DOO)» comme un outil de planification stratégiqgue au service de
I’aménagement durable des territoires.

Il pourra fixer également des normes parfois trés précises relatives a la densité de I’occupation
de I’espace , par exemple fixer des normes minimales de gabarit, de hauteur, d’emprise au sol
etc...dans certains secteurs délimités et les régles des PLU qui seraient contraires a ces
normes minimales définies au SCOT deviendraient inopposables dans un délai de 24 mois.

Les objectifs définis pour les PLU , opposables aux tiers, portent sur :

-’équilibre entre le développement des espaces urbains et celui de I’espace rural, tout en
prenant en compte la préservation des espaces affectés aux activités agricoles et forestieres ;
-la diversité des fonctions et la mixité sociale dans I’habitat urbain et 1’habitat rural, en
prévoyant les besoins futurs en matiere d’habitat et d’activités économiques ;

-I’utilisation économe et équilibrée des espaces naturels, ruraux et urbains, et la prévention
des risques, des pollutions et nuisances de toute nature ;

A ces objectifs déja existants, le nouvel article L 121-1 du code de I’urbanisme, issu de la loi
Grenelle 2, ajoute :

-une démarche qualitative de la valorisation de I’existant: en ce qui concerne la
restructuration des espaces urbanises, la revitalisation des centres urbains et ruraux, la mise en
valeur des entrées des villes et de développement rural ;

-des actions a mener sur le plan écologique et environnemental en matiere d’économie et de
maitrise d’énergie, de production energétique a partir de sources renouvelables, de
préservation des ressources naturelles, de la biodiversité, des écosystemes et des continuités
écologiques.

L’article L.121-10 du code de [I'urbanisme impose également une évaluation
environnementale pour les directives territoriales d’aménagement et les documents
d’urbanisme :  «font [’objet d’une évaluation environnementale (...) les documents qui
déterminent l’'usage de petites zones au niveau local» dont « les plans locaux d’urbanisme -

e Qui sont susceptibles d’avoir des effets notables sur [‘environnement, au sens de
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["annexe 1/ a la directive 2001/42/CE du Parlement européen et du Conseil du 27
juin 2001, (...) compte tenu notamment de la superficie du territoire auquel ils
s appliquent, de la nature et de [‘importance des travaux et aménagements qu’ils
autorisent et de la sensibilité du milieu dans lequel ceux-ci doivent étre réalises ;

e Ou qui comprennent les dispositions des plans de déplacements urbains mentionnés
aux articles 28 a 28-4 de la loi no 82-1153 du 30 décembre 1982 d’orientation des
transports intérieurs ».

Le méme article prévoit par ailleurs que, sauf dans le cas ou elles ne prévoient que des
changements qui ne sont pas susceptibles d’avoir des effets notables sur I’environnement, au
sens de I’annexe 1 a la directive 2001/42/CE du Parlement européen et du Conseil précitée,
les modifications des PLU donnent lieu soit a une nouvelle évaluation environnementale, soit
a une actualisation de 1’évaluation environnementale réalisée lors de leur élaboration.

GERMANY

The German Federal Environmental Impact Assessment Act (Gesetz Uber die
Umweltvertraglichkeitsprifung - UVPG) as published in the announcement of 24 February
2010 (Federal Law Gazette | p. 95) is primarily implementing the SEA-Directive 2001/42/EC,
especially section 3 and Annexes 3 and 4 of this Act. The implementation was completed by
an amendment of this Act, which was enacted on the 29™ of June, 2005. Furthermore the
legislation of the German States (Lander) contains SEA-provisions for such plans and
programmes that are regulated by the legislation of the Lander.

In accordance with Article 3 paragraph 2 of the SEA-Directive, Article 14b paragraph 1
UVPG differs between plans and programmes that always require a mandatory SEA and plans
and programmes that require a SEA only if they set the framework for future development
consents of EIA projects. The plans and programmes referred to in Article 14b paragraph 1
UVPG are listed in annex 3 of the UVPG. For other plans and programmes Article 14b
paragraph 2 UVPG provides a screening mechanism, in accordance with Article 3 paragraph
3to 5 of the SEA-Directive.

HUNGARY

Directive 2001/42/EC has been implemented in Hungary through the enactment of Act 53 of
1995, General Rules of Environmental Protection, and also through Governmental Decree 2
of 2005, which monitors the effects of plans and programmes on the Hungarian environment.

These laws cover those plans and programmes, and any modifications to them, including
those co-financed by the European Community, which are likely to have significant effects on
the environment. Additionally they cover

. directives required by law, or by the orders of Parliament, the national government, or
local governments;
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. directives subject to preparation and/or adoption by an authority, by a body with
administrative duties, or by local governmental bodies; and
. environmental directives introduced by the national government for adoption by
Parliament.

THE NETHERLANDS

The first regulation of environmental impact assessment in the Netherlands dates back to
1986." On would expect that by this regulation the European EIA-directive 85/337 was
implemented. Bud this is not the fact. The regulation of 1986 has a history of 10 years. A
recommendation on EIA was issued in 1976 by the Preliminary Central Council on
Environmental Protection. In 1979 this recommendation was followed by a governmental
Note on EIA and in 1981 by a draft-act. Parliamentary discussions took about five years to
come to a new part in the Act General Provisions on Environmental Protection. Bud already
from 1981 on EIA was practised on the basis of an informal policy decision. The new legal
regulation on EIA was more inspired by the US and especially the Canadian legislation on
EIA as by the EU-directive. As a result of this the Netherlands legislation on EIA has some
elements that are not in the directive. On the other hand the legislation needed to be amended
because it was on some points not in conformance with the directive.

Two specific Netherlands elements in the regulation of EIA were first the Commission on
EIA and secondly the obligation to select and describe alternatives for the activity for which
EIA has to be followed. The Commission on EIA was an advisory commission of over 100
scientist of different disciplines that are relevant for EIA. The Commission advised on every
Environmental Impact Statement (EIS) as far as completeness en correctness concerns. For
every EIS a small working group of about five members was composed. They were specialists
of fields that are relevant for the specific EIS. The position and role of the Commission is
abolished in july 2010. The legal regulation on the content of EIS describes that it does
contain a description of the relevant alternatives to the project, among which the zero-
alternative and the most environmental friendly alternative.

Amendments were needed because of the fact that the scope of EIA in the Netherlands
regulation was not in conformity with that of the EU-directive.

The legal regulation of EIA is now in chapter 7 of the General Act on Environmental Policy.
Chapter 7 contains the obligation to follow EIA for the activities that are mentioned in a
governmental decree. It prescribes the procedure that has to be followed, the possibilities for
public participation, the competent authorities, the role of the Commission on EIA, the
content of EIA and the evaluation of EIA-projects. The scope of EIA in the sense of the
activities for which EIA is obliged are mentioned in the governmental decree on EIA.
According to the Netherlands system this decree contains two lists of activities; the first one
contains the activities for which EIA is compulsory; the second one contains activities for
which an EIA-consideration procedure has to be followed. This means that for the projects on
this list the competent authority has to consider in advance whether an EIA has to be followed
because of the specific characteristics of the project or not.
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The SEA-directive is implemented in Netherlands legislation by adding a number of new
articles to chapter 7 of the Environmental Policy Act (EPA) and by completely renewing the
governmental Decree on EIA. This is done by act of juli 5™ 2006, Stb. 2006, 536..
Art. 7.2, first section EPA now holds that activities are designated by governmental decree
that:

a. may have considerable harmful consequences for the environment;

b. of which the competent authority has to consider whether they may have these

considerable harmful consequences.

Art. 7.2, second section holds that for the activities mentioned in the first section by
governmental decree the plans are designated in the preparation of which an EIS has to be
made. A plan is only designated when it is a framework for decision mentioned in the third
and fourth section. A plan is in any case a framework when it

a. holds the location or the track for these activities, or

b. one or more locations or tracks for these activities are considered in it.
Art. 7.2, section 3 says that in relation to the activities mentioned in section 1 under a the
decisions are mentioned in the preparation of which an EIS has to be made. For the activities
mentioned in section 1 under b the same is mentioned for decisions of which the competent
authorities have to consider whether they may have these harmful consequences and when
they do have, an EIS has to be made.
So the scope of this legislation is the same as that of the legislation on EIA for project
activities. The scope of EIA in the Netherlands is defined in the governmental decree on EIA.
As already said, the decree holds two annexes. The first one holds a list of activities for which
EIA is compulsory. The annex first mentions the activity, then for a number of activities the
criteria under which the activity is under EIA, then the plans fort this activity and then the
decisions for the activity. For example: the construction of a motorway is an activity under
EIA, there are no criteria; this means that any building of a motorway is under EIA, the plans
mentioned are a specific plan based a Panning act traffic and transport, a so called
Structurevision based on the Act on physical planning and the destinationplans based on the
same act. The decision under EIA is the so called trackdecision based on the Track act. The
construction of a way with four lanes not being a motorway is also an activity under EIA, but
this is only the case for a way with a track of over 10 km; so the criterium in this case is 10
km.; the plans under EIA are the same as for the decision to construct a motorway; the
decision in the preparation of which an EIS has to be made is the same as for the motorway.
The second annex is the one with the activities of which the competent authority has to
consider whether the consequences of the activity are that harmful that an EIS has to be made.
The scheme of this annex is the same of that of the first one: activity, criteria, plans and
decision.
Next to art. 7.2 is the scope of EIA enlarged by art. 7.2a. This article holds that an EIA has to
be made in the preparation of a plan that has to be established by law and for which because
of the activity that is in its content, a decent review has to be made based on an article of the
Netherlands Nature protection act. In this article the obligation of the Habitat-directive
implemented to make a decent review of activities that may cause a serious harm to Habitat-
area’s..
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NORWAY

Introduction

In Norway, both the SEA directive (2001/42) and the EIA directive (85/337) are implemented
by the Regulation on Environmental Impact Assessment 26 June 2009, (hereinafter “the
Regulation”), laid down by Royal Decree pursuant to the Planning and Building Act of 27
June 2007, (hereinafter the "PBA”).The PBA regulates planning at the national, regional, and
national levels. It covers strategic planning by regional and municipal authorities, and
decisions by the municipal authorities to allow development projects. It also covers social and
land use planning. Except for offshore oil, gas, and energy planning, sectoral legislation does
not require hierarchical planning. Contrary to this, both sectoral legislation and the PBA
regulates development projects, cf. column B in Annexes | and Il to the Regulation.

The Regulation covers projects under the the EIA directive and plans and programmes under
the EIA directive. In the implementation of the SEA directive Norway has adopted the same
structure as in the EIA directive with a division between projects and plans always subject to
assessment under Section 2 of the Regulation, and projects and plans subject to screening, cf.
Section 3 of the Regulation. The procedural/case processing and content requirements
however, are by and large the same for plans and projects

As is evident from the attached correspondence between Norway and the EFTA surveillance
Authority, there is a debate on whether the Regulation is in conformity with the SEA and EIA
directives. My answers below does not in any way intend to take sides with neither Norway
nor the EFTA authority. In addition to this, my answers are based on a translation of the
Regulation. I accept sole responsibility for any errors in the translation.

The SEA-directive (Directive 2001/42/EC) is implemented by the Regulation. The scope
follows from Sections 2 and 3 of the Regulation. | refer to my answer to question Il where
Sections 2 and 3 are explained.

POLAND

The provision of the SEA-directive (Directive 2001/42/EC) are introduced to Polish law by
the Act of 3 October 2008 on the Provision of Information on the Environment and its
Protection, Public Participation in Environmental Protection and Environmental Impact
Assessments (Article 46; Official Journal of the Laws of 7 November 2008).

The Act lays down:
1) the principles and procedures to be followed in the matters of:
a) the provision of information on the environment and its protection,
b) environmental impact assessments,
c) transboundary impact on the environment;
2) the principles of public participation in environmental protection;
3) the administration authorities competent in the matters referred to in point 1.
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The scope of the implementation of the SEA-directive is consistent with the scope of the
SEA-directive.

PORTUGAL

The SEA Directive (Directive 2001/42/EC) is implemented through the Decreto-Lei n.°
232/2007, 15" June.

In accordance with article 3, §a) of the Decreto-Lei n.° 232/2007, 15" June, the plans in the
agricultural fields, forests, transport, waste, water uses, telecommunications, tourism, rural
and urban management are subjected to a strategic environmental assessment.

In accordance with article 3, §b) of the Decreto-Lei n.° 232/2007, 15" June, the plans and
programs related with ecological classified areas or with special protection zones or with
places included in a the Rede Natura 2000 are subjected to a strategic environmental
assessment.

In accordance with article 3, §c) of the Decreto-Lei n.° 232/2007, 15" June, the plans and
programs not included in the above mentioned paragraphs whose projects have environmental
significant consequences are subjected to a strategic environmental assessment.

SLOVAK REPUBLIC

Directive 2001/42/EC is implemented into the system of the law of the Slovak Republic by
the Act no. 24/2006 Coll. on the assessing of influences upon the environment which deals
with strategic documents which are the subject to compulsory assessment and which will be
assessed only if the competent authority so decides, environmental report, make available the
environmental report and draft strategy document, opportunity of the concerned authorities
and the public express their opinion on the environmental report and draft strategy document,
disclose approved strategic document, monitoring and transboundary consultations.

SLOVENIA

SEA - directive (Directive 2001/42/EC) is in Slovenia entirely implemented with
Environment Protection Act — EPA (Zakon o varstvu okolja — ZVO-1) and also with Spatial
Planinng Act — SPA (Zakon o prostorskem nacrtovanju — ZPNacrt).

Within the procedure of drawing up a plan, programme, spatial planning or any other
documents the implementation of which is likely to have a substantial impact on the
environment an integrated environmental impact assesment (IEIA) is carried out for the
purpose of implementation of sustainable developement, integrity and prevention. IEIA
determines and evaluates impacts on the environment and integration of the requirements of
environmental protection, conservation of nature, protection of human health and cultural
heritage into the plan. In the procedure of IEIA is substiantially to prepare an environmental
report which defines, describes and evaluates the impacts of the implementation of the plan
on the environment and possible alternatives. The producer of a plan must provide this report
before carrying out IEIA. After that a plan producer must submit the plan and the
environmental report to the Ministry of the Environment and Spatial Planning (MESP). At
this stage public participation and assessment of transboundary impacts must be guaranteed.
The final step in this procedure is decision of MESP. MESP either approves or refuses the
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plan depending on its consideration whether the impacts of the plan implementation are
acceptable or not.

The plan producer has an obligation to notify of the adoption of the plan:

1. the competent ministries,

2. organizations (that are with regard to the content of the plan responsible for particular
environmental protection matters or for the protection or use of natural assets or protection of
cultural heritage),

3. the Member State (when the implementation of the plan could have a substantial
impact on the environment of this state) and

4. general public.

SWEDEN

General background, adequate for both the SEA- and the EIA-directives

In Sweden, important parts of the environmental legislation are compiled in the
Environmental Code. The Environmental Code — together with ordinances issued by the
Government - covers different subject areas and implements important parts of the European
Union environmental law. For example the directives on environmental quality standards,
Natura 2000-areas, IPPC-industries, waste and chemicals are all implemented by the Code
and its ordinances. In some cases, for instance when it comes to the SEA- and the EIA
directives, the directives are only partly implemented by the Code and the full implementation
is achieved by a combination of the Code and other environmental legislation on special
subjects that is not included in the Code. Some important acts that together with the Code
complete the implementation of the SEA- and EIA directives are for example the Planning
and Building Act, the Road Act, the Act on Certain Pipelines, the Railway Act, the Act on
Electricity and the Act on Nuclear Plants. These acts all contain references to the
Environmental Code, so that the Code is to be applied together with the special regulation.
Mainly, chapter 6 of the Environmental Code gives the rules that concern the environmental
report (the SEA-directive) and the Environmental Impact Statement (the EIA-directive). Both
the content of these documents and the proceedings to produce them — including consultations
— are regulated in this chapter. The legislation on the adoption of plans and programmes and
on development consents of projects is found in other parts of the Code or in special
legislation.

The SEA-directive

The SEA-directive is mainly implemented by chapter 6 of the Environmental Code.

You find special regulation that complements chapter 6 of the Environmental Code, and also
references to the general rules of this chapter in legislation concerning certain kinds of plans
and programmes. This is the case when it concerns for example the Planning and Building
Act that regulates the land use planning and building, and it is also the case in the specific
chapter of the Environmental Code that regulates programmes of measures to achieve
environmental objectives in accordance to the water framework directive (2000/60/EG) and
air quality standards.

There is a governmental ordinance that is common to environmental assessments both of
plans and programmes and of projects. The ordinance regulates details on the environmental
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assessment. Parts of the annexes to the SEA- and EIA-directives are for example implemented
by the ordinance.

Furthermore, the National Swedish Environment Protection Agency has published guidelines
on the application of the regulation on environmental assessments of plans and programmes.
There are no obvious differences between the scope of the directive and its implementation in
Swedish law.

The information required in the environmental report according to the Swedish legislation is
also the same as what is required according to annex | in the SEA-directive.

THE UNITED KINGDOM

The SEA Directive has been implemented by the Environmental Assessment of Plans and
Programmes Regulations 2004 (SI 2004/1633). The Regulations apply to plans and
programmes relating solely to any part of England, or to England and any other part of the
United Kingdom. They do not apply to plans and programmes relating exclusively to
Northern Ireland or Wales, for which separate, similar Regulations have been made, or to
Scotland. In Scotland implementation was initially by Regulations, but these have been
superseded by an Act of the Scottish Parliament, the Environmental Assessment (Scotland)
Act 2005. This expands the requirement for SEA beyond the scope of the Directive.

For this purpose, England is treated as including any territorial waters of the United Kingdom
that are not within Northern Ireland, Scotland or Wales, and waters in areas for the time being
designated under the Continental Shelf Act 1964.

1. What types of public plans and programmes are subject to a strategic environmental
assessment in accordance with the SEA-directive?

II. Quels types de programmes ou de plans public font I’objet de I’évaluation
environnementale stratégique en application de la Directive SEA ?

AUSTRIA

A variety of plans and programmes are subject to a strategic environmental assessment in
Austria. The most relevant examples are:

[JRegional and local development programmes (Regionale und  Ortliche
Raumordnungsprogramme)

1Development and Zoning Plans

[JWaste Management Plans of the Laender and the Federal Waste Management Plan
[JNational Water Management Plan and Action Programmes

1. Legislative competences of the federation are predominant in environ-mental matters. The
most important competences of the federal provinces in the field of environmental protection
encompass nature preservation legislation and zoning law.

2

[JOrdinances (drafts) concerning the designation of new high-speed railroad lines and draft
legislation on the designation of new federal roads

[JActionplans on Noise Reduction
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BELGIUM (FLEMISH REGION & BRUSSELS CAPITAL REGION)

FED :

The Act of 13 February 2006 lists some plans and programmes for which SEA is mandatory:
plans and programmes concerning the production and the supply of electricity, plans for the
development of the electric grid, plans for supply of natural gas, the general programme for
the management of radio-active waste, plans for the exploration and exploitation of the
continental shelf, plans and programme that might have a significant effect on Natura 2000
areas. Furthermore “every other plan or programme which set the framework for future
development consent of projects and that are likely to have significant environmental effects”
and the modification or review of such plans and programmes is subject to SEAL. Plans and
programmes which determine the use of small areas at local level and minor modifications to
plans and programmes may be exempted when they are likely to have no significant
environmental effects.

FLE :

DABM, Chapter 1V, duplicates the SEA-Directive: plans and programmes concerning
agriculture, forestry, fisheries, energy, industry, transport, waste management, water
management, telecommunications, tourism, town and country planning or land use and which
set the framework for future development consent of projects listed in the EIA-Directive as
well as plans and programmes which are likely to have a significant effect on Natura 2000
areas. Furthermore, other than the aforementioned plans or programmes that are likely to have
significant environmental effects are also subject to SEA. Plans and programmes which
determine the use of small areas at local level and minor modifications to plans and
programmes may be exempted when they are likely to have no significant environmental
effects. Finally, plans and programmes solely concerning national defence or civil emergency,
and financial or budget plans and programmes, are not subject to SEA.

BRU :

Title Il (Planning) of the Brussels Town Planning Code, or COBAT, refers to Regional and
communal development plans, as well as Regional and communal land use plans. The SEA-
Ordinance duplicates the directive, with the same exemptions.

1 See for the running or completed SEA-procedures on the federal level:
http://www.health.belgium.be/eportal/Environment/Inspectionandenvironmentalrigh/SEAStra
tegivEnvironme

ntal Asses/HetAdviescomiteSEA/Teruggegevenadvies/index.htm?fodnlang=fr

BELGIUM (WALLOON REGION)

Pour ce qui concerne I'évaluation environnementale des plans et programmes nous faisons
référence aux articles D.52 a D.61 de la partie décrétale et R.47ainsi qu'a l'annexe V de la
partie réglementaire.

Ce sont les articles D.53, 81 alinéas 1 et 2 de la partie décrétale du Livre ler du Code de
I'environnement ainsi que l'annexe V de la partie réglementaire qui définissent les plans et
programmes soumis d'office a évaluation environnementale.
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L'article D.53 paragraphe 1* dispose que seuls sont soumis d'office a une EES les plans et
programmes de la liste | reprise a I'annexe V du Code qui :

1° sont élaboreés pour différents secteurs ET définissent le cadre dans lequel la mise en oeuvre
des projets soumis d'office a étude d'incidences en vertu de l'article 66, 82, pourra étre
autorisée a l'avenir ou

2° sont soumis a évaluation environnementale en vertu de l'article 29 de la loi du 12 juillet
1973 sur la conservation de la nature.

Deux types d'exemption sont prévus :

Le premier, systématique, est défini a lI'article D.53 84 et concerne :

- les plans et programmes destinés uniguement a des fins de défense nationale et de protection
civile;

- les plans et programmes financiers ou budgétaires ;

- le plan des centres d'enfouissement technique visés a l'article 24, 82 du décret du 27 juin
1996 relatif aux déchets car l'article 25 82 de ce décret impose la réalisation d'une étude
d'incidences pour le plan et chacun des sites envisagés;

- les plans et les programmes dont I'évaluation des incidences sur I'environnement est réglée
par le CWATUP.

Le second, facultatif, doit expressément étre sollicité par l'auteur du plan ou programme
auprés du Gouvernement qui statue aprés consultation du CWEDD ( Conseil Wallon de
I’Environnement pour le Développement Durable : articles R3 a R16 du Code de
I’environnement :  http://www.cwedd.be/presentation/les-missions.html), des communes
concernées et des personnes et instances qu'il juge utile de consulter.

Cesont:

D'une part:

- les plans et programmes qui déterminent l'utilisation de petites zones au niveau local ou
constituent des modifications mineures d'autres plans et programmes ou ne définit pas le
cadre dans lequel la mise en oeuvre de projets soumis d'office a étude d'incidences pourra étre
autorisé a l'avenir ;

- les plans et programmes qui, a I'estime de I'auteur du plan ou programme, ne sont pas
susceptibles d'avoir des incidences non négligeables sur I'environnement (article D.53, §
1%).

D'autre part:

- les plans et programmes figurant sur la liste Il qui, a I'estime de I'auteur du plan ou
programme, ne sont pas susceptibles d'avoir des incidences non négligeables sur
I'environnement. Comme cette liste 1l n'existe pas, ce cas d'exemption facultative est
superfétatoire par rapport au précédent (article D.53, 82).

Remarque :
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Il existe deux listes : 1) La Liste I qui est en principe soumise a évaluation des incidences
dans la mesure ou elle (ou plus exactement les plans et programmes repris dans cette liste) est
présumée avoir des incidences notables sur I’environnement ; 2) la liste 11 qui est soumise a
¢évaluation des incidences quand elle est susceptible d’avoir des incidences non-négligeables
sur I’environnement.
L’une et I’autre sont susceptibles de faire 1’objet d’une exonération (de I’étude d’incidence) si
I’auteur du plan ou du programme estime que ce dernier n’est pas susceptible d’avoir des
incidences non négligeables sur 1’environnement sur laquelle le gouvernement est appeé a
statuer (article D53, § 2)

Par ailleurs, le gouvernement wallon peut soumettre a évaluation des plans et programmes
« susceptibles d’avoir des incidences non négligeables sur I’environnement mais qui ne sont
pas prévus par une disposition décrétale, réglementaire ou administrative (Code, article D53,
§3)11 s’agit 1a, a "opposé des deux hypothéses précédentes, d’une simple faculté pour le
gouvernement.

CZECH REPUBLIC

Pursuant to Sec. 10a (1) Act No. 100/2001 Coll. the subject of environmental impact
assessment of a conception? shall be

a) conceptions which set the framework for future permits of plans set forth in Annex 1 [of
this Act], prepared in the field of agriculture, forestry, hunting, fishery, surface or
groundwater management, energy industry, industry, transport, waste management,
telecommunications, tourism, land-use planning, regional development and environment,
including nature protection,

conceptions for which, in view of their possible effect on the environment, the necessity of
their assessment follows from a special regulation

and furthermore conceptions co-financed by European Community funds;

these conceptions shall always be subject to assessment if the affected territory is comprised
of the territorial area of more than one municipality;

b) conceptions pursuant to letter a) if the affected territory is comprised of the territorial area
of only one municipality, if so laid down in a fact-finding procedure pursuant to Sec. 10d;*

c) changes of conceptions pursuant to letters a) and b) if so laid down in a fact-finding
procedure pursuant to Sec. 10d.

Pursuant to Sec. 10a (2) Act No. 100/2001 Coll. the subject of assessment shall not be

a) conceptions prepared only for the purposes of the state defence;

b) conceptions prepared for cases of extraordinary events which are likely to significantly and
directly endanger the environment or the health, safety or property of persons;

% The term “conception” used throughout the Act No. 100/2001 Coll. corresponds to the term “plans and
programmes” defined in Article 2 (a) of the SEA-directive. Pursuant to Sec. 3 (b) of the Act No. 100/2001 Coll.
“conceptions shall be strategies, policies, plans or programs prepared or farmed out by a public administration
authority and subsequently approved or submitted for approval by a public administration authority”.

¥ The term ,,fact-finding procedure” includes the screening and scoping. Pursuant to Sec. 10d the objective of the
fact-finding procedure shall be to specify the content and scope for evaluating the impacts of the conception on
the environment and public health. For a conception set forth in Sec. 10a (1) letters b) and c) the objective of the
fact-finding procedure shall also be to determine, whether the conception or a change of the conception is to be
assessed pursuant to this Act.
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c) financial and budgetary conceptions.
DENMARK

As it follows from the first answer, the SEA procedure must according to the Danish SEA Act
be applied before the final adoption of any plan or program by public authorities. So formally
there seems no deficit in the Danish implementation. However, in practice the SEA procedure
has until now mainly been applied on physical planning under the Planning Act. Because the
way the EIA-procedure is integrated in the Planning Act as formally an amendment to the
Municipality Plan, the EIA-procedure itself is often cause to the SEA procedure. If the EIA-
procedure ignore SEA obligation, the EIA will be invalid, which can be illustrated with one
rather spectacular case from 2008 published in the magazine for environmental case law
(MAD 2008.1193 Nkn).

MAD. 2008.1193 NKN: The Major of Copenhagen and the majority of the City Council
wanted to built 5.000 flats for young people at a very polluted industrial site named
Klgverparken placed only few hundred metres from the fuel storage for the airport and
Copenhagen with status as Seveso Plants. The owner of the site Klgverparken was a
developer who want to build houses on the site and the use of the site for houses was in
accordance with the physical planning for the site. Since the site was heavy polluted, the
developer ask for a clean-up the contaminated soil on site, which has a legal status as a
landfill and require an IPPC-permit and an EIA procedure. Since the EIA procedure is
formally a proposal for a plan under the Planning Act, the initiating of the EIA procedure was
appealed to the Nature Appeal Body claiming a SEA-procedure was needed because of the
intention of constructing houses close to Seveso Plants. The Nature Appeal Board agreed and
annulled the Council’s initiating of the EIA procedure under the Planning Act - and in the
very end, the project of constructing houses on the site was cancelled.

Regarding plans falling outside the Planning Act, the SEA procedure is in practice almost
ignored because lack of knowledge by local authorities and certain state agencies. Thus,
despite the SEA Act requires environmental impact assessment (or at lest screening)
regarding waste management plans, waste water plans, plans for drinking water supply, plans
for energy supply and a number of other plans, the SEA-procedure are mainly not applied
before plans are adopted in these sectors.

Moreover, comparing with the ECJ ruling in the united cases C-105/09 and C-110/09 Terre
Wallone in which the ECJ concluded that action plans to implement the Nitrate Directive
(91/676) must be subject to SEA procedure even if the plan is adopted by a legislative Act, it
can be observed that the Danish plan to reduce nitrate pollution from agriculture is adopted by
an administrative order issued without a prior SEA procedure.

FINLAND

By the Finnish SEA Act, an assessment shall be made for plans that may significantly impair
the conservation status of a Natura 2000 -site as well as for plans that are called for by the
provisions in an Act or a Decree or by an administrative order and concerning:

agriculture, forestry or fisheries

energy supply and industrial activity

transport
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waste management

water supply

telecommunications

tourism, regional development or areal planning
protection of nature and the environment

A Government Decree on the application of the SEA Act (SEA Decree,19.5.2005/347) lays
down specifically, that an assessment is to be made for national land-use plans, regional
waste management plans, national nature conservation plans, regional development plans and
for traffic network plans in the capital area of Helsinki.

FRANCE

Le décret du 27 mai 2005 a précisé quelles étaient les catégories de plans et programmes
assujettis a la nouvelle obligation et les seuils a partir desquels celle-ci s’appliquait.

Sont concernés les SCOT (schémas de cohérence territoriale) et les PLU ( plans locaux
d’urbanisme) qui doivent étre accompagnés d’un rapport analysant 1’état initial de
I’environnement dans les territoires concernés, leurs effets sur I’environnement et les
mesures de protection projetées.

Jusqu’a la loi Grenelle 2 ( voir les modifications envisagées par le projet de décret
actuellement soumis a discussion publique) les plans et programmes concernés étaient
définis a partir de deux éléments: des criteres généraux, et le systeme de la liste
énumérative.

Les critéres généraux de la directive ( selon son article 3-2) sont un critére territorial , a
savoir tous les plans qui sont susceptibles d’affecter des sites Natura 2000, et un critere
concernant le contenu des plans : ceux qui définissent un cadre dans lequel la mise en
ceuvre des projets assujettis a une étude d’impact est autorisée. ( on a une en quelque sorte
une complémentarité-voire un chevauchement- des deux directives).

Pour transposer ces criteres , le législateur francais, dans son ordonnance du 3 juin 2004 a
procédé différemment pour les documents d’urbanisme, d’une part, et pour les autres
plans, d’autre part.

Pour les documents d’urbanisme , il a énuméré limitativement les catégories qui étaient
toujours soumises a évaluation environnementale ( article L.121-10 du code de
I’urbanisme).

La difficulté s’est présentée pour les PLU compte tenu de leur diversité, et de leur nombre
élevé : 36.000 communes et 17.000 PLU rendaient impossible et injustifié de les
soumettre tous a la nouvelle obligation d’évaluation environnementale. Il a donc été
décidé ( article L.121-10 du code de [I’urbanisme) de n’assujettir a 1’évaluation
environnementale que les PLU susceptibles d’avoir des « effets notables » sur
I’environnement compte tenu d’un certain nombre de criteres :

-la superficie du territoire auxquels s’appliquent les PLU ;

-la nature et I’importance des travaux et aménagements qu’ils autorisent ;

-la sensibilite du milieu dans lequel ceux-ci doivent étre réaliseés.
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Pour les autres documents d’urbanisme : ils sont régis par des dispositions du code de

I’environnement : I’article L.122-4 définit trois criteres qui président a 1’élaboration d’une

liste annexée au décret n° 2005-613 du 27 mai 2005 :

e les plans visés doivent étre susceptibles de porter atteinte a I’environnement ;
a signaler une difficulté : certains plans ( plan d’exposition au bruit, plan de prévention
des risques naturels, chartes des parcs naturels régionaux...) concernent bien
I’environnement, mais n’ont pas pour objet de prévoir la réalisation d’opérations ayant
un impact sur l’environnement. Au contraire, ils ont pour objet de protéger
I’environnement ou de prévenir des risques existants, au besoin par I’instauration de
servitudes.

¢ ils doivent étre opposables juridiquement : exclusion de schémas non opposables a des
actes susceptibles de porter atteinte a I’environnement ;

e la nature des actes auxquels doivent étre opposables les plans et programmes : les
documents concernés n’ont pas comme objet d’autoriser directement la réalisation
d’opérations assujetties a 1’é¢tude d’impact de I’article L. 122-1 mais seulement d’en
conditionner la réalisation : étant susceptibles d’avoir des incidences notables sur
I’environnement et concernant des milieux sensibles, ils sont opposables a des travaux
ou projets particulierement risqués pour I’environnement qu’ils soient ou non
assujettis a une étude d’impact. Ainsi par exemple un schéma départemental de
carriecres n’autorise pas ['ouverture de carrieres, qui doivent faire 1’objet
d’autorisations postérieures, mais en revanche celles-ci devront étre compatibles avec
les dispositions du schéma.

Les principales difficultés et objections en France ont concerné les PLU : a I’exception de
ceux situés dans une zone Natura 2000, ils se sont trouvés exonérés de ’obligation d’étre
accompagnés d’une évaluation environnementale deés lors que le territoire était couvert par un
SCOT ayant lui-méme fait I’objet d’une évaluation environnementale. L’article 3-3 de la
directive 2001 prévoit lui-méme que , pour les plans et programmes déterminant 1’utilisation
de « petites zones au niveau local », 1’évaluation environnementale n’est exigée que si les
Etats établissent qu’ils sont susceptibles d’avoir une incidence notable sur I’environnement ,
le législateur a considéré que cette incidence pouvait étre évaluée en amont au niveau du
SCOT, c’est-a-dire & I’échelle territoriale que retiennent la plupart des pays européens.

Il faut egalement signaler que les articles L.122-5 du code de I’environnement et L..121-10 du
code de I'urbanisme , pour transposer I’article 3-3 de la directive, décident que lors de la
révision d’un plan ou programme il n’y aura pas lieu a nouvelle évaluation environnementale
ou a actualisation de celle existante si les modifications n’ont qu’un caractére mineur. Sur la
base de ce critére ’article R.121-15 du code de I'urbanisme précise que les modifications et
révisions des documents d’urbanisme qui ne portent pas « atteinte a 1’économie générale »
sont consideérées comme des « modifications mineures ».

L’évaluation environnementale ( articles L.122-6 et R.122-20 du code de 1’environnement ) se
traduit par I’annexion, aux plans et programmes, d’un rapport en six parties . Il doit contenir :
-une analyse de 1’état initial de I’environnement ;

-I’exposé de I’impact du plan sur celui-Ci ;
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-la présentation des motifs qui ont justifié les choix opérés au regard des autres solutions
envisageables ;

-la présentation des mesures envisagées pour eviter, réduire et, si possible, compenser les
conséquences dommageables du plan sur I’environnement et en assurer le suivi ;

-un résumé non technique et I’exposé des méthodes d’évaluation.

Ce sont des ¢léments trés similaires a I’étude d’impact ; s’y ajoute cependant 1’obligation de
joindre au dossier une présentation résumée des objectifs du plan et 1’exposé de son
articulation avec les autres documents de planification avec lesquels il pourrait étre
compatible ou qu’il doit prendre en considération ( article R.122-20-1° du code de
I’environnement).

La grande différence entre I’évaluation environnementale et I’étude d’impact est que
pour la premiere il s’agit d’apprécier les effets d’un acte juridique organisant un
territoire de plus ou moins grande superficie et non pas seulement les incidences de
travaux ou d’opérations présentant des caractéristiques beaucoup plus précises.

Compte tenu de cette différence d’échelle et d’optique, 1’évaluation environnementale oblige
a prendre en compte non seulement 1’état initial de 1’environnement sur le territoire concerné
mais aussi « les perspectives de son évolution », et I’évaluation requise porte aussi sur la santé
et le patrimoine culturel.

Une certaine liberté est laissée aux auteurs des plans avec des notions comme « les incidences
notables probables » du plan sur I’environnement , ou le fait que 1’exposé doit porter sur les
caractéristiques des zones susceptibles d’étre touchées « de maniére notable ». De méme le
rapport environnemental ne doit contenir que les «informations qui peuvent étre
raisonnablement exigées compte tenu des connaissances et des méthodes d’évaluation existant
a la date a laquelle il est élaboré ». Il y aura donc place pour un contrble du juge sur le
contenu de 1’évaluation environnementale, similaire a celui qui s’exerce pour les études
d’impact et plus généralement des rapports de présentation des documents d’urbanisme (
principe de proportionnalité, caractére global de 1I’évaluation ...voir la jurisprudence citée a la
fin de la réponse).

GERMANY
Annex 3 UVPG lists all types of plans and programmes for which a SEA is mandatory.
Annex 3:

1. Compulsory Strategic Environmental Assessment pursuant to Article 14b para.1 no. 1

1.1 Traffic route planning at national level including requirement plans according to national
traffic route development legislation
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1.2 Development plans pursuant to Article 12 para.l of the Civil Aviation Act, if the
preparation or modification of these plans goes significantly beyond the scope of decisions
pursuant to Article 8 para. 1 and 2 of the Civil Aviation Act

1.3 Risk management plans pursuant to Article 75 of the Federal Water Act and updates of
similar plans according to Article 75 paragraph 6 of the Federal Water Act

1.4 Programmes of measures pursuant to Article 82 of the Federal Water Act

1.5 Regional and subregional plans pursuant to Sections 8 of the Federal Regional Planning
Act

1.6 Regional planning carried out by the national government pursuant to Section 17
paragraph 2 and 3 of the Federal Regional Planning Act

1.7 Designation of particularly suitable areas pursuant to Article 3a of the Offshore
Installations Ordinance

1.8 Land use plans pursuant to Sections 6 and 10 of the Federal Building Code

2. Strategic Environmental Assessment for plans and programmes when setting a framework
pursuant to Article 14b para.1 no. 2

2.1 Noise action plans pursuant to Article 47d of the Federal Immission Control Act
2.2 Clean air plans pursuant to Article 47 para. 1 of the Federal Immission Control Act

2.3 Waste management concepts pursuant to Article 19 of the Closed Substance Cycle and
Waste Management Act

2.4 Updating of waste management concepts pursuant to Article 16 para. 3 4™ sentence, 2™
alternative of the Closed Substance Cycle and Waste Management Act

2.5 Waste management plans pursuant to Article 29 of the Closed Substance Cycle and Waste
Management Act, including special chapters or separate subplans for the disposal of
hazardous waste, waste batteries and accumulators or packaging and packaging waste

Moreover, there is a general obligation to carry out an SEA for plans and programmes
requiring an impact assessment under the Federal Nature Conservation Act
(Bundesnaturschutzgesetz - BNatSchG) (Article 14c UVPG).

The UVPG further contains provisions for preliminary case-by-case examinations to be
carried out for certain plans and programmes that are not already subject to a SEA according
to Annex 3 (Article 14b para. 2 UVPG). A case-by-case examination must also be carried out
for minor modifications or for plans and programmes which determine the use of small areas
at local level.
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Similar provisions apply at Lander level. Special provisions may apply to particular types of
plans and programmes. For example, the Federal Building Code (Bundesbaugesetz) contains
special provisions for land use plans, the Federal Regional Planning Act
(Raumordnungsgesetz) contains special provisions for spatial plans.

HUNGARY

Category A: Assessments must occur on

. regional plans

. settlement-construction plans, local building regulations, and regulation plans which
are prepared for entire settlements

. national development plans

. operative programmes of national development plans

. national, county, and local waste-management plans, and common waste-management
plans of small areas

. medium-term plans of agricultural policy

. national plans of water management and national programmes

. catchment management plan

. national and local development plans for road networks

Category B: Assessments must also occur for plans and programmes not listed above, but

. which are created for agriculture, forestry, fisheries, energy, industry, transport, waste
management, water management, telecommunications, tourism or regional development and
set a framework for future development consent of projects listed in the annex to the
Government Decree on Environmental Impact Assessment, but which are independent from
the currently-set thresholds and territorial limits, or

. likely to have harmful effects on Natura 2000 territories.

The necessity of environmental assessment is measured by defining the probable
environmental effects of

. regulation plans and local building regulations not prepared for an entire settlement
. smaller modifications of plans and programmes listed in Category B
. plans and programmes not listed in Category B, but which set framework for future

development consent of activities or projects with environmental impacts.
THE NETHERLANDS

The scope of directive 2001/42/Eu is given in art. 3, section 2: an environmental assessment
is made of all plans and programmes:

a. that are prepared in relation to agriculture, forestry, fishery, energy, transport, wastepolicy,
watermanagement, telecommunication, tourism and physical planning and that form a
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framework for the granting of future licenses for the projects mentioned in annex | and 11 of
directive 85/337/EEG (EIA-directive), or

b. for which , taken into account the possible effect on area's, a review according to art. 6 or 7
of directive 92/43/EEG (Habitat-directive) has to be made.

This means that the scope of directive 2001/42 is related to the projects of the annexes of
directive 85/337 and to the plans or projects mentioned in section 6 or 7 of directive 92/43.
This rather general scope has got concrete form in annexes of the governmental decree on
EIA by mentioning concrete plans for every activity that is under EIA. The plans mentioned
in the annexes are

- structurevisons based on the Physical planning act,

- plans according to different acts like the Water act, the Planning act traffic and transport, the
econstruction act concentrationarea’s, the Drinking water act, the Genrela Act on
Environmental Policy etc.

- destinationplans according to the Physical planning act.

These are on the one hand rather concrete, operational plans such as the destination plans and
on the other rather strategic plans such as the structurevisions.

NORWAY

Pursuant to SEA directive Article 3 (2) and Section 2 of the Requlation, the types of plans and
programmes where an environmental assessment is mandatory are: Regional master plans for
land use (PBA Section 8-1), Municipal master plans for land use and municipal master plans
for parts of the municipality (PBA Section 11-5), Area Zoning plans (PBA Section 12-2), and
Zoning plans (defined in the PBA Section 12-1) containing projects listed in Annex | to the
Regulation. Detailed Zoning plans (PBA Section 12-3) regulating plans for
building/construction and land use alterations are treated in accordance with the EIA
Directive.

Pursuant to Art 3 (4-7) of the SEA directive and the Regulation Section 3, the following plans
and projects shall always, after a screening process set out in Section 4 of the Regulation, be
dealt with in accordance with the Regulation if they may have significant effects on the
environment, natural resources or the community:

- Zoning plans if the plan includes or lays down a framework for subsequent
administrative decisions relating to projects or activities listed in Annex Il of the Regulation,
including but not limited to: commercial, warehouse and office buildings, and public
buildings and buildings of public utility, with a usable Area exceeding 5 000 m2,
deforestation with a view to conversion to another type of land-use, ski runs and ski lifts,
aerial cableways and associated installations, yacht marinas, holiday villages and hotel
complexes outside urban Areas, permanent camping and caravan sites and theme parks, roads,
railway lines, tram and underground lines, cable cars for the carriage of persons, landing
places, ports and harbour installations and inland waterways, golf courses with nine or more
holes and racing and test tracks for motorized vehicles, extraction industry, including quarries
and gravel pits, and waste disposal sites, large dumping sites on land and at sea, metal
production and processing, mineral, food, textile, leather, wood and paper industries and
chemical industry, and Zoning plans for the development of towns and urban Areas,

- Zoning plans including projects listed in the Regulation Annex Il, including, but not
limited to: commercial, warehouse and office buildings, deforestation with a view to
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conversion to another type of land-use, ski runs and ski lifts, aerial cableways and associated
installations, yacht marinas, holiday villages and hotel complexes outside urban Areas etc.,

- Area Zoning plans entailing substantial changes of municipal master plans except
those that concern the laying out of new Areas for building purposes,

- Detailed Zoning plans entailing changes of Regional master plans or Area Zoning
plans, and

- Projects that require a permit pursuant to sector legislation such as for example the
Petroleum Act, the Water Resource Act, Land Act, and the Forestry Act.

Section 3 plans or projects shall be dealt with pursuant to the Regulation if they meet any of
these criteria set out in Section 4:

- are located in or are in conflict with Areas with particularly valuable landscapes,
natural environments, cultural monuments or cultural environments that are protected or
preserved, temporarily protected or preserved of which the protection or preservation has been
proposed, or where there is a strong likelihood of finding automatically preserved cultural
monuments that are part of a cultural environment that goes far back in time,

- are located in or are in conflict with important natural Areas on which there has been
no encroachment, or pose a threat to directly endangered or vulnerable species and their
habitats or to other Areas of particular importance for biological diversity,

- are located in large natural Areas that are particularly important for the pursuit of
recreational activities, including forests bordering urban Areas, and in important Areas close
to watercourses that have not been set aside for physical development and in major green
structures and important recreation Areas in towns and urban Areas, and where the plan or
project conflicts with outdoor recreational interests,

- fall within the scope of the National Policy Guidelines (NPG) for planning in coastal
and marine Areas in the Oslo Fjord region, NPG for protected watercourses and NPG for
coordinated land-use and transport planning and, at the same time, conflict with the purpose
of these guidelines, or which conflict with guidelines for the development of shopping centres
that have been laid down in regional sub-plans,

- may conflict with the pursuit of Sami commercial activities in uncultivated Areas, or
are located in Areas of special value for reindeer husbandry or limited seasonal pasture and
may conflict with reindeer husbandry interests, or may in other ways conflict with the land-
use needs of reindeer husbandry,

- entail the substantial reallocation of agricultural, natural or outdoor recreational Areas
or Areas that have been zoned for agriculture and that are of significant importance for
agricultural activities,

- result in a significant increase in the number of persons who are exposed to high levels
of air pollution or noise, or may lead to significant pollution of soil, water and sediments, or
entail a risk of serious accidents, radiation, landslides and flooding,

- may have consequences for public health or the composition of health in the
population

- may have significant consequences for the population’s access to outdoor Areas,
buildings and services,

- or may have significant negative consequences for another state.

POLAND
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According to the Act of 3 October 2008 on the Provision of Information on the Environment
and its Protection, Public Participation in Environmental Protection and Environmental
Impact Assessments (Article 46; Official Journal of the Laws of 7 November 2008) a strategic
environmental assessment shall be required for:

1) a draft concept of national spatial planning policy, a draft study on the conditions and
directions of local spatial development, draft spatial development plans and draft
regional development strategies;

2) draft policies, strategies, plans or programmes in the fields of industry, energy,
transport, telecommunications, water management, waste management, forestry,
agriculture, fisheries, tourism and land use, drawn up or adopted by the administration
authorities, setting out a framework for the subsequent implementation of projects
likely to have a significant impact on the environment;

3) draft policies, strategies, plans or programmes other than those listed in points 1 and 2
the implementation of which is likely to have a significant impact on a Natura 2000
site, where they are not directly related to the protection of the Natura 2000 site or do
not result from such protection.

According to Article 47 a strategic environmental assessment shall also be required in the
case of draft documents other than those in Article 46, where in agreement with the relevant
authority referred to in Article 57, the administration authority which prepares the draft
document states that they set out a framework for the future implementation of projects likely
to have a significant impact on the environment and that the implementation of the provisions
of these documents may cause a significant impact on the environment.

A strategic environmental assessment is also required in the case where the already adopted
document referred to in Articles 46 or 47 is modified.

This regulation is consistent with Article 3 paragraph 2 and 3 of the SEA Directive.
PORTUGAL

In accordance with the article 3, §2, a), of the Directive 2001/42/CE, from the 27" June of
2001 — SEA-directive, are subjected to a strategic environmental assessment the plans in the
plans in the agricultural fields, forests, transport, waste, water uses, telecommunications,
tourism, rural and urban management.

In accordance with the article 3, §2, b), of the Directive 2001/42/CE, from the 27" June of
2001 — SEA-directive, are subjected to a strategic environmental assessment the plans and
programs related with ecological classified areas or with special protection zones or with
places included in a the Rede Natura 2000.

In accordance with the article 5, of the Directive 2001/42/CE, from the 27" June of 2001 —
SEA-directive, are subjected to a strategic environmental assessment the plans and programs
whose environmental effects are significant according to the criteria of the annex Il of the
SEA-directive.

The Decreto-Lei n.° 232/2007, 15" June, follows the SEA-Directive.

SLOVAK REPUBLIC
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Subject to mandatory assessment are strategy documents reffered to in Annex of the Act for
areas: extraction and treatment mineral resources, energy, industry, agriculture, forestry, water
management, transport and telecommunications, sports, recreation and tourism, waste
management, environment, and which determine land use: regional development, territorial
planning documentation.

If the competent authority decides on the basic of the results of the screening procedure on the
assessment of the strategic document, subject to assessment are strategic documents not listed
in Annex, which set the framework for approve projects in particular for areas: agriculture,
forestry, fisheries, energy, transport, waste management, water management,
telecommunications, tourism, planning or land use, regional development and environmental
conservation, which could have impact on the environment, including those which could have
impact on the protected areas.

SLOVENIA

According to article 40 EPA plans or amendments to a plans that are according to EPA subject
to an IEIA are:

3 plans or amendments to a plans for the area of spatial planning, water management,
forest management, hunting, fisheries, mining, agriculture, energy, industry, transport, waste
and waste water management, drinking water supply, telecommunications and tourism, when
they lay down or foresee an activity affecting the environment for which an environmental
impact assessment according to EIA procedure shall be carried out;

o3 plans or amendments to a plans which cover a special protection area under the
regulation on the conservation of nature and

o3 plans or amendments to a plans if the implementation of the plan is likely to affect
such an area.

SWEDEN

A strategic environmental assessment shall be carried out when an authority or a municipality
changes or adopts a plan or programme that is required by law or other statutes, if this is
likely to have significant environmental effects.
The following types of plans or programmes are always considered likely to have significant
environmental effects:
- plans and programmes that involves measures that are likely to have a significant effect on a
Natura 2000-area
- plans and programmes that sets the conditions for certain kinds of listed projects (the list is
mainly conform to the list of projects in annex Il of the EIA-directive) and constitutes

- a comprehensive plan for the land use of a municipality,

- a municipal plan on supply, distribution and use of energy,

- a municipal waste plan,

- a programme of measures to achieve environmental quality standards (including
environmental objectives in accordance to the water framework directive),

- aregional plan for roads, railways and other transportation infrastructure, or
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- other plans and programmes for agriculture, forestry, fisheries, energy, industry,
transport, regional development, waste management, water management, telecommunications,
tourism, town and country planning or land use.

A strategic environmental assessment is also required for detailed development plans - if they
do not concern small local areas only, and certain listed criteria (corresponding to annex Il to
the SEA-directive) are not fulfilled.

THE UNITED KINGDOM

The Directive and, accordingly, the Regulations, do not apply to plans and programmes
whose sole purpose is to serve National Defence or Civil emergency, or to financial or budget
plans and programmes. Neither do they apply to a plan or programme co-financed by the
European Community under various Council Regulations.

The Regulations apply to certain plans and programmes, including those co-financed by the
European Community, and any modifications to them which are required by legislative,
regulatory of administrative provisions and are either-

a) Subject to preparation or adoption by an authority at National, Regional or
local level; or

b) Prepared by an authority by adoption, through a legislative procedure by
Parliament or Government.

Subject to certain exceptions, where the first formal preparatory act in relation to a plan or
programme to which the Regulations apply is on or after the 21 July 2004, the plan or
programme cannot be adopted, or submitted for adoption, unless it has been subjected to
environmental assessment under the Regulations.

The requirement for environmental assessment applies, in particular, to any plan or
programme prepared for agriculture, forestry, fisheries, energy, industry, transport, waste
management, water management, telecommunications, tourism, town and country planning or
land use, which sets the framework for future development consent of projects listed in Annex
1 or to Council Directive 85/337/EEC on the assessment of the effects of certain public and
private projects on the environment, as amended by Council Directive 97/11/EC; and to any
plan or programme which, in view of the likely effect on sites, has been determined to require
an assessment pursuant to Article 6 or 7 of Council Directive 92/43/EEC on the conservation
of natural habitats and wild flora and fauna, as amended.

There are exceptions for plans and programmes that determine the use of a small area at local
level, and for minor modifications, if the authority responsible for preparing the plan or
programme (referred to in the Regulations as the “Responsible Authority”) has been
determined under Regulation 9(1) that the plan or programme is unlikely to have significant
environmental effects (Regulation 5(6); Article 3.3 of the Directive). The responsible
Authority’s determination may, however, cease to have effect if the Secretary of State gives a
Direction under Regulation 10(3).
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The requirement for Environmental assessment also applies to other plans and programmes
which determine the framework for future development consent of projects if they are the
subject of a determination under Regulation 9(1) that the plan or programme is likely to have
significant environmental effects (Regulation 5(4); Article 3.3 of the Directive). The
responsible authority’s determination may, however, cease to have effect if the Secretary of
State gives a Direction under Regulation 10(3).

Regulation 7 makes provision for environmental assessment of plans and programmes co-
financed by the European Community (other than those excepted by Article 3.9 of the
Directive) to be carried out in conformity of the specific provisions in relevant community
legislation (Article 11.3 of the Directive).

1. What kind of authority (local, regional, central) is responsible for performing the
duties arising from the SEA-directive?

I11. Quelle est Pautorité compétente (locale, régionale, centrale) en charge du respect des
obligations découlant de la Directive SEA ?

AUSTRIA

Depending on the applicable laws, different authorities are responsible for conducting a
strategic environmental assessment. Concerning regional planning laws, the state government
(Landesregierung) is the competent authority in most cases. In case of federal law, the
respective federal minister is the competent authority in the majority of cases.

BELGIUM (FEDERAL STATE/ FLEMISH REGION/ BRUSSELS CAPITAL
REGION)

FED:

The SEA shall be carried out by the federal authority that prepares the plan or programme.
The authority may rely for that on external consultants, provided that they have no direct
interest in the

plan or programme concerned. Before the SEA work starts, the competent authority should
provide a

sort of outline of the SEA to the Advisory Committee that was established under the Act and
that is

composed of 10 environmental experts from different federal agencies. The outline comprises
the

envisaged scope and level of detail of the SEA and the alternatives to be examined. The
Advisory

Committee delivers within 30 days an opinion on the draft outline that should be taken into
account

by the author of the SEA.

FLE :

The SEA shall be carried out under the responsibility and at the expense of the authority that
prepares the plan or programme. The authority must rely for that on an accredited external
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consultant (EIA-coordinator). The coordinator may have no direct interest in the plan or
programme concerned. Before the SEA work starts, the authority that prepares the
plan/programme asks the advice of the administrations/authorities that can be involved by the
plan. After this consultation, she provides an outline of the plan/programme as well as the
remarks of the other involved administrations to the competent authority, established by the
Flemish Government, in order to obtain a derogation of the obligation to carry out an SEA, if
applicable. Otherwise, or in the case of a refusal, the authority that prepares the
plan/programme notifies the envisaged scope and level of detail of the SEA, information on
the coordinator etc. to the same competent authority. Within aperiod of 20 days, the
competent authority notifies her decision on the proposed SEA.

BRU :

SEA for regional development and land use plans (COBAT) are carried out under the
responsibility

and at the expense of the Regional government. For local plans, the commune is responsible.
For

regional plans, the government elaborates the SEA, but local authorities must rely for their
plans on

an accredited external consultant. SEA for the other plans/programmes are drafted by the
authority

that prepares the plan or programme.

BELGIUM (WALLOON REGION)

L’autorité régionale, soit la Région Wallonne.

CZECH REPUBLIC

The authorities responsible for performing the duties arising from the SEA-directive and the
Act No. 100/2001 Coll. are (1) the Ministry for the Environment and (2) the regional
authority in delegated jurisdiction for the territorial administrative area of which the
conception is being prepared [Sec. 3 (f) and Sec. 20].

The regional authorities shall provide for the assessment of conceptions in cases when the
affected territory covers exclusively the territory of the region, unless the Ministry is
competent pursuant to Sec. 21 (d) [Sec. 22 (b)]. Pursuant to Sec. 21 (d) the Ministry shall
provide for the assessment of conceptions in cases when the affected territory comprises the
whole territory of a region or extends to the territories of several regions or the territory of a
national park or the protected landscape area or if the affected territory comprises the territory
of the whole state.

The Act No. 100/2001 Coll. (Sec. 10j) stipulates special provisions for environmental impact
assessment of a conception if the conception is being prepared by a central administrative
authority. In this case the SEA shall be performed by the Ministry.

In case of the transboundary environmental impact assessment of a conception the relevant
authority shall be the Ministry for the Environment and shall proceed in cooperation with the
Ministry of Foreign Affairs. The regional authority shall be obliged to submit the assessment
of a conception to the Ministry for the Environment if (a) the affected territory can extend
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beyond the territory of the Czech Republic, (b) the state, the territory of which can be affected
by significant environmental impacts, so requests, or (c) the conception is planned to be
implemented in the territory of another state and can have significant environmental impacts
in the territory of the Czech Republic [Sec. 11 (1) and (3)].

DENMARK

The obligation to apply the SEA-procedure covers all public body: state agencies and local
municipalities and regional councils. Thus, the authority competent to adopt the plan or
program has under section 4 of the Act to ensure compliance with the SEA obligations.
Before any plan or program is adopted, the competent public authority must at least make a
screening if the draft plan has a major environmental impact and requires a SEA procedure. If
the answer to this is positive, the public authority must ensure an environmental impact
assessment of the plan is made and that the proposal for the plan together with the
environmental impact assessment is subject to a public hearing.

FINLAND

According to the Finnish SEA Act, the authority responsible for the plan is also responsible
for the assessment. The plans to be assessed are national or regional. Therefore, responsible
authorities are national authorities (ministries and central agencies) or regional authorities
(Regional Councils responsible for planning and development, regional State authorities).
Local authorities are not excluded, but due to the scope of the plans that fall under the SEA
Act, they are not likely to be responsible for an assessment.

FRANCE

Une circulaire du 6 mars 2006 est venue assurer que des éléments techniques, matériels ou
juridiques susceptibles de concerner [’évaluation environnementale d’un document
d’urbanisme et qui seraient détenus a d’autres échelles par d’autres collectivités publiques ,
puissent étre repris a I’occasion de 1’¢laboration ou de la révision d’un document d’urbanisme
inférieur, ainsi que la directive et la loi de transposition ’ont prévu. La reprise de ces
informations suppose que les autorités décentralisées élaborant le document en aient
connaissance. Le préfet , érigé au rang « d’autorité environnementale » a une mission
d’information a cet égard . Il devra notamment fournir aux communes les études techniques
en matiere de prévention des risques et de protection de I’environnement mais aussi en
matiére d’inventaire général du patrimoine culturel. Ce qu’on appelle le «porter a
connaissance » doit étre complet et alimenté en continu.

Par ailleurs la collectivité territoriale compétente pour elaborer un SCOT ou un PLU peut
consulter le préfet sur le degré de précision des informations que doit contenir 1’étude
environnementale du rapport de présentation : il s’agit d’une saisine facultative a pour finalité
d’aider les collectivités publiques compétentes dans la réalisation de 1’évaluation
environnementale, en vue d’améliorer le contenu de celle-ci.

Il est important aussi d’indiquer que lorsqu’un document d’urbanisme, comme un SCOT ou
un PLU, en cours d’¢élaboration est susceptible d’avoir des incidences notables sur
I’environnement d’un autre Etat membre de la communauté européenne, ou lorsque cet autre
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Etat en fait la demande, la consultation de cet Etat est obligatoirement effectuée. Cette saisine
se fait par I'intermédiaire du Préfet avec avis donné au Ministre des Affaires Etrangeres et
donne un délai aux autorités étrangeres pour donner leur avis, délai qui ne peut pas excéder
trois mois.

Les préfets doivent rendre compte a chaque année au Ministre de I’Equipement chargé de
I’urbanisme de la facon dont la procédure d’évaluation environnementale a ét€ mise en ceuvre
au niveau de chaque département.( nombre d’avis en distinguant SCOT, et PLU , avec
également une distinction au sein des PLU, notamment pour ceux ayant une incidence sur un
site Natura 2000).

GERMANY

In Germany SEA is an integral part of the procedure for the preparation of a draft plan or
programme, Therefore the competent authority for this planning procedure is at the same time
responsible for the carrying-out of the SEA. Depending on the kind of plan or programme this
can be a local, regional or federal authority.

HUNGARY

Plans and programmes overseen by authorities of national competence

 regarding protection of environment and nature conservation: National Inspectorate for
Environment, Nature and Water

« regarding environmental health and hygiene of settlements: Office of the Chief Medical
Officer

« regarding forestry, soil-protection, quantitative protection of arable lands and agricultural
environment: Minister of Agriculture and Rural Development.

Plans and programmes overseen by authorities without national competence
« regarding protection of environment: inspectorate for environment, nature and water,
« regarding nature and landscapte conservation: national park directorate

« regarding environmental health and hygiene of settlements: Policy Administration Services
of Public Health (conuty-based government offices)

THE NETHERLANDS

Both the central government, the provincial boards and the municipal boards may be
responsible for these duties. This the depends of the plans to which the duty to make an EIS is
linked. Structure visions according to the Physical planning act may be established by the
municipal board, or the provincial board, or the minister of infrastructure and environment
together with the minister involved. Destinationplans are in general local plans, established by
the local board. The central government or the provincial boards may be responsible for the
establishment of the plans of the specific sectoral legislation.
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NORWAY

The Regional Municipality establishes regional plans.

The municipality establishes regional master plans for land use, municipal master plans for
land use and municipal master plans for parts of the municipality, Area Zoning plans, and
Zoning plans containing projects listed in Annex | to the Regulation. The municipality also
establishes: Zoning plans if those plans includes or lays down a framework for subsequent
administrative decisions relating to projects or activities listed in Annex Il of the Regulation,
Zoning plans including projects listed in the Regulation Annex Il, Area Zoning plans entailing
substantial changes of municipal master plans except those that concern the laying out of new
areas for building purposes, and Detailed Zoning plans entailing changes of Regional master
plans or Area Zoning plans.

For projects pursuant to sector legislation such as the Energy Act, the Watercourse Regulation
Act, the Water Resources Act, the Petroleum Activities Act or the Natural Gas Act, and other
sector legislation, the competent central authority is listed in Annex I in the Regulation. The
Ministry of the Environment sometimes deal with large projects, for example the construction
of a double railroad line from Oslo to Ski.

POLAND

The authority which prepares the draft documents referred to in Articles 46 or 47 of the Act
of 3 October 2008 on the Provision of Information on the Environment and its Protection,
Public Participation in Environmental Protection and Environmental Impact Assessments is
responsible for performing duties arising from the SEA-directive. The type of document being
the subject of a strategic environmental assessment determines a kind of authority. It means
that local, regional and central authorities are responsible for conducting of a strategic
environmental assessment of the certain plans and programmes.

The Act of 3 October 2008 on the Provision of Information on the Environment and its
Protection, Public Participation in Environmental Protection and Environmental Impact
Assessments determines the bodies competent to provide their opinions and approvals within
the procedure of strategic environmental assessment.

PORTUGAL
In accordance with the article 5, §1, the Decreto-Lei n.° 232/2007, 15" June, the authority in
charge with preparing the plan or the project should accomplish the duties arising form the

SEA-directive. These authorities are either municipalities or state’s departments, depending
on the kind of plan or program which is to be prepared and approved.

SLOVAK REPUBLIC
At the central level - Ministry of Environment of the Slovak Republic,

at the regional level - regional office of the environment,
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at the local level - district office of the environment.

SLOVENIA

The Ministry of the Environment and Spatial Planning (MESP) - central authority is generally
responsible for performing the duties arising from the SEA — directive. MESP adopts a
decision whether the impacts of the plan implementation are acceptable or not and monitors
the implementation of the plan. An inspection body (of MESP) is responsible for control over
the implementation of the provisions of Environment Protection Act and of regulation adopted
on the basis of this act.

The producer of a plan (ministries — central authority, competent municipality authority —
local community) has an obligation to provide an environmental report in accordance with the
SEA — directive and is therefore also responsible for performing the duties arising from the
SEA — directive.

SWEDEN

It is the municipality or the authority that is changing or adopting the plan or programme that
is responsible for carrying out the duties. Since many of the plans and programmes for which
the SEA-directive applies are municipal, it is often the authorities on the local level that are
responsible.

THE UNITED KINGDOM

Regulation 9 deals with the making of determinations by the responsible Authority as to
whether a plan or programme is likely to have significant environmental effect. The criteria
to be applied are set out in Schedule 1 to the Regulations (Article 3.5 of, and Annex 2 to, the
Directive). Determinations cannot be made unless the responsible authority has consulted
designated environmental authorities (“the Consultation Bodies). The authorities can be
local, regional or central.

IV. Does the competent authority normally ask other authorities on different
administrative levels in the process of a strategic environmental assessment for their
opinion or consultation?

IV. L’autorité compétente consulte-t-elle d’autres autorités situées a un niveau
administratif différent dans le processus d’évaluation environnementale stratégique ?

AUSTRIA

Additionally to the information of the public, all relevant laws lay down the participation of
other authorities and administrative bodies. The Federal Water Management Act
(Wasserrechtsgesetz) for example lays down the participation of various authorities
depending on the fields affected by the plan (e.g. nature conservation authorities, aviation
authorities). Regarding regional planning law of the Laender, for example the Lower Austrian

33


http://evrokorpus.gov.si/svez_slovar4.php?beseda=guaranteed&jezik=slov&drugi=E
http://evrokorpus.gov.si/svez_slovar4.php?beseda=guaranteed&jezik=slov&drugi=E

A FORUM OF JUDGES FOR THE ENVIRONMENT
\& FORUM DES JUGES POUR L'ENVIRONNEMENT

Regional Planning Act (NO Raumordnungsgesetz) states i, that the Lower Austrian Chamber
of Commerce and municipalities inter alia, may submit a comment on the strategic
assessment.

BELGIUM (FEDERAL STATE/ FLEMISH REGION/ BRUSSELS CAPITAL
REGION)

FED:

After the SEA has been carried out, the draft plan or programme and the SEA, shall be
considered again by the Advisory Committee. Advisory opinions are also requested from the
Federal Council for Sustainable Development (a multi-stakeholder advisory council), the
regional governments and every other body that the author feels it is appropriate to consult.
They should deliver their opinion within a period of 60 days. If the plan of programme is
believed to have transboundary effects, the competent authorities of the relevant states are
consulted too.

FLE :

See also A 1l1. After the SEA has been carried out, it has to be sent to the competent authority,
that approves or disapproves the plan/programme within 50 days, and informs the other
authorities and administrations as mentioned sub A 111 of her decision, as well as the authority
that took the initiative for the plan/programme, that has to consult all the local communities
that are concerned, as well as the SERV (Sociaal-economische Raad van Vlaanderen) and
MINA-Raad (Milieu- en Natuuurraad van Vlaanderen). If the plan or programme is supposed
to have transboundary effects, the competent authorities of the relevant states are consulted
too.

BRU :

Before the SEA work starts, the authority that prepares the plan/programme asks the advice of
the administrations/authorities that can be involved by the plan (under COBAT the
Commission regionale and Institut Bruxellois pour la Gestion de l’Environnement or I1BGE,
as well as other concerned administrations or public organisations, for most other plans and
programmes, depending on the scope, the consulted authorities are the Environmental
Advisory Board, the Economical and Social Board for Brussels, the Regional Board for
Nature Protection etc.). After the finalisation of the SEA follows a public consultation,
including - if the plan or programme is supposed to have transboundary effects — consultation
of the competent transboundary authorities, the aforementioned administrations and the
IBGE.

BELGIUM (WALLOON REGION)

L'article D.56, paragraphe 4 précise que le Gouvernement ou la personne qu'il délégue
transmet le projet de contenu du rapport ainsi que le projet de plan ou programme pour avis au
CWEDD, aux communes concernées et aux personnes et instances qu'il juge nécessaire de
consulter et que ces avis portent sur I'ampleur et la précision des informations que le rapport
doit contenir.

Outre les communes dont il est question ci-dessous, le projet de plans ou programmes ainsi
que le rapport sur les incidences environnementales sont soumis pour avis
* au CWEDD et
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*aux autres personnes et instances que le Gouvernement juge utile de consulter.

Pour les plans ou programmes de catégorie Al, toutes les communes wallonnes sont
évidemment concernees.

Pour les plans ou programmes de catégorie A2, l'article D.29-4 dispose qu'il appartient au
Gouvernement de préciser les communes sur lesquelles une enquéte publique doit étre
réalisée.

A préciser que lorsque le gouvernement wallon statue sur une demande d’exemption évoquée
a la question 11, il consulte alors le CWEDD, les communes concernées et les personnes et
instances qu’il juge utile de consulter.

CZECH REPUBLIC

After the notification of a conception has been submitted, the relevant authority shall within
10 days of obtaining the notification send a copy thereof for a viewpoint to the affected
administrative authorities and affected territorial self-governing units. The regional authority
shall send a copy of the notification to the Ministry within the same period of time [Sec. 10c
2)].

The viewpoints are then taken into account when the relevant authority carries out the fact-
finding procedure [Sec. 10d (2)].

The relevant authority shall without delay send the conclusion of the fact-finding procedure to
inter alia the affected administrative authorities and the affected territorial self-governing
units [Sec. 10d (6)].

The reviewer (a person authorized to prepare the evaluation) shall be authorized to require
information essential for the preparation of the evaluation from inter alia the affected
administrative authorities and the affected territorial self-governing units and these shall be
obliged to provide him with information to the necessary extent [Sec. 10e (4)]. Rejecting
disclosure of information shall be possible only on conditions laid down in special regulations
(e.g. Act No. 123/1998 Coll. on the Right to Environmental Information, Act No. 148/1998
Coll., on the Protection of Classified Information, or Act No. 101/2000 Coll., on the
Protection of Personal Data).

After the submitter submits the draft conception, incl. evaluation prepared by the reviewer, to
the relevant authority, the relevant authority shall send the draft conception within 10 days of
the date of its receipt to the affected administrative authorities and affected territorial self-
governing units for a viewpoint [Sec. 10f (1), (2)].

The relevant authority shall base its statement on the assessment of impacts on the
environment and public health on the draft conception, the viewpoints submitted thereon and
the public hearing [Sec. 10g (1)]. The relevant authority shall without delay send the
statement on the conception inter alia to the affected administrative authorities and affected
territorial self-governing units [Sec. 10g (3)].

The approving authority shall be obliged to publish the approved conception, its justification
and measures for monitoring and analysis of the impacts of the approved conception on the
environment and public health. It shall be also obliged to inform the relevant authority, the
affected administrative authorities and affected territorial self-governing units on publishing
of this information within 7 working days [Sec. 10g (5)].
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The affected administrative authorities within their scope of responsibilities pursuant to
special regulations shall monitor the impacts of the approved conception on the environment
and public health and shall be entitled to suggest a modification of the conception, if, in
agreement with the approving authority, unexpected significant impacts on the environment
or public health cannot be averted or mitigated in a different way [Sec. 10h (2)].

DENMARK

As part of the public hearing of the draft plan and the environmental impact assessment of the
plan, there is an obligation of the public authority under section 6(4) of the SEA Act to inform
and ask other effected public authorities for their comment. Moreover, as part of the screening
procedure, the competent must according to section 4(3) of the SEA Act ask other effected
authorities on their opinion of whether a SEA procedure is needed. If the competent authority
fails to make such request to other public authorities, the Nature Appeal Board has find the
plan is invalid. Thus in MAD 2005.957 Nkn the Nature Appeal Board annulled a local plan
because the Municipality Council has decided that the local plan procedure didn’t need a SEA
procedure without asking other effected public authorities.

FINLAND

Considering whether an assessment is to be made or not and the scope of the assessment, the
responsible authority shall consult regional authorities (Centres for Economic Development,
Transport and the Environment responsible for regional development tasks of the state
administration), as well as local Council environmental and health authorities and other
authorities in the area affected.

THE AUTHORITY DRAFTING THE PLAN SHALL EVALUATE THE THE SOCIAL AND ENVIRONMENTAL
EFFECTS OF THE PLAN. IN A PUBLIC HEARING, THE AIMS OF THE PLANS, THE DRAFT PLAN AND
THE EVALUATION ARE MADE PUBLIC ON THE AUTHORITY WEBSITE, BY PUBLIC NOTICE AND
THROUGH NEWSPAPER NOTICE. IN THE HEARING, ALL AUTHORITIES CONCERNED MAY COMMENT
ON THE PLAN.

FRANCE

Le dispositif de controle matérialisé par un avis de I’autorité de I’Etat pose deux problémes :

1. celui de I’indépendance : il n’y a pas de probléme lorsque les plans qui font 1’objet
d’une évaluation environnementale sont décentralisés : les rapports sont rédigés sous
la responsabilité des collectivités territoriales, et la qualité et le sérieux des rapports est
apprécié par une autorité¢ de I’Etat. En revanche, s’agissant des plans de 1’Etat ( ¢’est-
a-dire des plans qui sont de la compétence du préfet de département ou du préfet de
région) le controleur sera la méme autorité que le contrblé: c’est sous la
responsabilité du préfet qu’est établie I’évaluation environnementale dont la qualité
doit faire 1’objet d’un avis. En France on va toutefois vers la décentralisation
progressive des plans ( ainsi pour 1’élimination des déchets ménagers et des déchets
industriels spéciaux depuis la loi du 13 aolt 2004) mais la question demeure
notamment pour les schémas directeurs d’aménagement et de gestion des eaux , par
exemple.
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2. celui de la sanction du contr0le : I’autorité consultée n’émet qu’un simple avis qui ne
lie pas 1’autorité responsable du plan.

En tout état de cause, le controle de légalité que le préfet est chargé d’exercer sur les actes
arrétant et approuvant les documents pourrait étre utilement fondé, dans certains cas, sur
I’absence d’évaluation environnementale, sur le caractére incomplet ou la mauvaise qualité
environnementale de celle-ci, ou sur 1’absence de suivi périodique d’un document soumis a
évaluation environnementale.

GERMANY

Pursuant to Article 14h UVPG and in line with the SEA Directive all “authorities whose
environmental or health-related responsibilities are affected by the plan or programme” must
be consulted. This can be authorities on all administrative levels. The decision which
authorities are to be consulted in the respective procedure is made by the authorities preparing
the plan or programme on a case-by-case basis.

Furthermore Article 14f paragraph 4 UVPG provides for an involvement of “authorities
whose environmental or health-related responsibilities are affected by the plan or programme”
in the scoping step of the procedure.

HUNGARY
Yes, the competent authority asks the opinion of the bellow mentioned authorities.

If concerned by plans and programmes, elaborated by authorities of national compatence
takes part:

« regarding protection of geology and mineral properties: Minister of National Resources,

 regarding the protection of natural characteristics of natural curative factors and health
resorts: Minister of National Resources

« regarding protection of historical monuments: Minister of National Resources

« regarding protection of built environment: Minister of National Development

« regarding chemical safety: Minister of National Resources

* regarding the prevention of industrial accidents: National Directorate of Disaster Recovery

If concerned by plans and programmes, elaborated by authorities of not national compatence
takes part:

« regarding local environmental protection and nature conservation: notary of the affected
municipality

+ regarding the protection of built environment: local main-architecture office

 regarding quantitative protection of water: Inspectorate of the Environment, Nature, and
Water

+ regarding forest protection: the local agricultural office
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« regarding soil protection: local agricultural office
« regarding quantitative protection of arable lands: local office of land administration
« regarding the protection of geology and mieral properties: mining district authority

 regarding the protection of natural characteristics of natural curative factors and health
resorts: Office of the Chief Medical Officer

« regarding protection of historical monuments: the regional office of cultural heritage

* regarding chemical safety: National Institute of Chemical Safety of J6zsef Fodor National
Public Health Centre

« regarding prevention of industrial accidents: local directorates of disaster recovery
THE NETHERLANDS

Art.7.8 EPA prescribes that before drafting an EIA the competent authority consults the
advisors and other administrative authorities that according to the legal provision for the plan
have to be drawn in the preparation of the plan, as far as the scope and the level of
specification of the information that is of relevance for the plan and belongs tot the content of
the EIS.

For example: the nationale waterplan and the regional waterplans according to art. 4.1 en 4.4
Waterwet are plans under EIA for a land reclamation, a land drainage or an embankment.
(The criterium is 20 ha). According to art. 4.4 Waterdecree the minister of Infrastructure and
Environment consults in the preparation of a national waterplan representatives form
provincies, waterboards and municipalities, provincial boards and daily boards of waterboards
of the areas of ...... and the competent authorities of other countries in the districts.. of
Rhine, Meuse, Schelde and Eems.

NORWAY

In accordance with Section 7, the proposed planning programmes or notices of assessment —
programmes shall be circulated to the authorities concerned and special interest organizations
for consultation and made available for public inspection. If the authorities concerned, on the
basis of proposals for planning or assessment programmes, consider that the plan or project
may conflict with national or important regional interests, this shall be stated in their
comments on the proposed planning or assessment programme. On the basis of the proposal
and the comments thereon, the competent planning authority shall prescribe a programme for
the planning or assessment work. An account shall be given of the comments received and the
way they have been assessed and taken into consideration in the prescribed programme. A
copy of the prescribed programme shall be sent to those who have submitted comments on the
proposed programme.

If the authorities concerned have considered that the plan or project may conflict with national
or important regional interests, the competent authority shall submit the programme to the
Ministry of the Environment before it is prescribed, cf. Section 8 of the Regulation.
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Section 10 decides that proposed plans or applications with an environmental impact
assessment shall be circulated to authorities and special interest organizations concerned for
comments and made available for public inspection.

POLAND

According to Article 54 paragraph 1 (Act of 3 October 2008 on the Provision of Information
on the Environment and its Protection, Public Participation in Environmental Protection and
Environmental Impact Assessments) the authority which prepares the draft document being a
subject of a strategic environmental assessment makes it, along with the environmental impact
prognosis, subject to the opinion of the competent authorities. There are two main types of
bodies taking part in the process of a strategic environmental assessment.

According to Article 57 the authority competent to provide its opinion within strategic
environmental assessment shall be:
1) the General Director for Environmental Protection — in the case of documents prepared
and modified by central government administration authorities;
2) the Regional Director for Environmental Protection — in the case of documents other
than those mentioned in point 1.

The second kind of body taking part in a strategic environmental assessment is the State
Sanitary Inspectorate. The authority of the State Sanitary Inspectorate competent to provide
its opinion and approval within strategic environmental assessments shall be:
1) the Chief Sanitary Inspector - in the case of documents prepared and modified by
central government administration authorities;
2) the Voivodship State Sanitary Inspector - in the case of documents other than those
mentioned in points 1 and 3;
3) the County State Sanitary Inspector - in the case of local land-use plans.

The mentioned competent authorities participate in the decision making process. The
authority which prepares the draft documents referred to in Article 46 (2) may decide, in
agreement with the mentioned competent authorities, not to carry out a strategic
environmental assessment where it determines that the implementation of the provisions of a
given document would not have a significant impact on the environment.

Moreover the approval of the mentioned competent authorities are necessary to define the
scope and level of detail of the information required in the environmental impact prognosis
(one of the main documents in the procedure of a strategic environmental assessment)

The authority which prepares the draft document shall submit the approved document, to the

competent authorities (the General Director for Environmental Protection or the Regional
Director for Environmental Protection and the State Sanitary Inspectorate).

PORTUGAL
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In accordance with article 5, §3, of the Decreto-Lei n.° 232/2007, 15" June, the authority
competent to approve the plan or program should ask others authorities with environmental
responsibilities to give her opinion about the plan or project.

SLOVAK REPUBLIC

Yes, the competent authority serves environmental report and draft strategy document to
comment to the concerned authority.

SLOVENIA

Yes, according to article 42 EPA MESP forwards the plan and the environmental report to the
ministries and other organisations that are with regard to the content of the plan responsible
for particular environmental protection matters or for the protection or use of natural assets or
protection of cultural heritage. MESP invites them to give their written opinions on whether
the environmental report enables them to assess environmental impacts of the implementation
of the plan from the position of their competencies or whether the environmental report is to
be supplemented by additional or more detailed information to enable the environmental
impact assessment to be carried out.

SWEDEN

Before a municipality or an authority decides on the scope of an environmental report, it shall
ask other municipalities and regional authorities (County Administrative Boards) that are
concerned for their opinion. For plans and programmes on national level, the Environmental
Protection Agency and other national authorities should be heard.

Before a plan or a programme is adopted or changed, the responsible municipality or authority
shall make the environmental report and the proposal for plan or programme available to
other municipalities and authorities that are concerned, as well as to the public. They shall be
given appropriate time to express their opinion.

THE UNITED KINGDOM

Regulation 4 deals with the designation of the consultation bodies (Article 6.3 of the
Directive). In the case of every plan and programme to which the Regulations apply, the
consultation bodies will consist of, or include, the Countryside Agency, English Heritage,
English Nature and the Environment Agency. In respect of the part of a plan or programme to
which the regulations apply that relates to any part of Northern Ireland, the Department of the
Environment for Northern Ireland will also be a consultation body. In respect of the part of a
plan or programme to which the regulations apply that relates to any part of Scotland, the
Scottish Ministers, the Scottish Environment Protection Agency and Scottish Natural Heritage
would also be consultation bodies. In respect of the part of a plan or programme to which the
regulations apply that relates to any part of Wales, the National Assembly for Wales and the
Countryside Council for Wales will also be consultation bodies.
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Regulation 10 enables the Secretary of State to require responsible authority to provide him
with relevant documents. It also enables him to direct that a particular plan or programme is
likely to have significant environmental effects. In the latter case, any determination to the
contrary made under Regulation 9(1) by a responsible authority ceases to have effect. If the
responsible authority has not made any determination under that provision, the Secretary of
State’s Direction relieves it of the duty to do so.

V. What types of decision are resulting from a strategic environmental assessment
proceedings?

V. Quelle est la nature des décisions issues des procédures d’évaluation
environnementale stratégique ?

AUSTRIA

In general the SEA proceedings are integrated in the preparation and drafting of plans and
programmes. When the plan is finally adopted by ordinance, the relevant authorities have to
take into consideration the environmental report and the comments by the public and other
authorities. For example the Federal Minister of Agriculture and Forestry, Environment and
Water Management adopts the National Water Management Plan by ordinance which is
generally binding. The same procedure applies to the adoption of the Federal Waste
Management Act (Abfallwirtschaftsgesetz) or the adoption of Regional development
programmes of the Laender by the competent authority.

BELGIUM (FEDERAL STATE/ FLEMISH REGION/ BRUSSELS CAPITAL
REGION)

FED:

The environmental report, the opinions expressed in the course of the SEA procedure and the
results of any transboundary consultations shall be taken into account during the preparation
of the plan or programme and before its adoption or submission to the legislative procedure.
When a plan or programme is adopted the competent authorities shall issue a statement
summarising how environmental considerations have been integrated into the plan or
programme and how the environmental report, the opinions expressed during the SEA
procedure and the results of consultations have been taken into account. The statement
mentions the reasons for choosing the plan or programme as adopted, in the light of the other
reasonable alternatives dealt with, and the measures decided concerning monitoring.

FLE :

See FED

BRU :

See FED

BELGIUM (WALLOON REGION)

Il s’agit de décisions administratives, susceptibles de recours au Conseil d’Etat. Par
conséquent elles doivent notamment répondre a 1’obligation de motivation formelle des actes
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administratifs en application de la loi du 29 juillet1991 sur la motivation formelle des actes
administratifs.

CZECH REPUBLIC

The outcome from strategic environmental assessment proceedings is the statement on the
assessment of impacts on the environment and public health by implementing the conception
(hereinafter the "statement on the conception™; Sec. 10g). The statement shall be based on
the draft conception, the viewpoints submitted thereon and the public hearing.

In its statement, the relevant authority may express disagreement with the draft conception
from the point of view of potential negative impacts on the environment and public health, it
may furthermore propose its completion, or, if appropriate, propose compensatory measures
and measures for monitoring impacts on the environment and public health by implementing
the conception.

The conception may not be approved without the statement on the conception. The approving
authority shall be obliged to take the requirements and conditions resulting from the statement
on the conception into account, or if this statement contains requirements and conditions and
these are not included or only partly included in the conception, the approving authority shall
be obliged to justify its procedure.

The approving authority shall be obliged to publish the approved conception, its justification
and measures for monitoring and analysis of the impacts of the approved conception on the
environment and public health.

DENMARK

The SEA-procedure implies that an environmental impact assessment report of the draft plan
must be carried out before the public hearing of the draft plan according to section 6 of the
SEA Act. The environmental report must comply with the requirements laid down in section 7
of the SEA Act which is almost identical with article 5 of the SEA Directive. When the
environmental impact assessment report on the draft plan has been made a public hearing of
the plan and the environmental report must be held in accordance with section 8 of the SEA
Act (almost identical with article 6). The final adoption of the plan must according to section
9(1) of the SEA Act take into account the environmental report and the comments under the
public hearing. Moreover, according to section 9(2) of the SEA Act, the competent authority
has the obligation to explain how environmental consideration has been taken into account in
the final plan. The final plan and the explaining report must according to section 10 of the
SEA Act be made public. Finally the competent authority must according to section 11 of the
SEA Act adopt a plan for surveillance of the environmental impact when the plan is carried
out.

FINLAND

SEA IS TO BE MADE FOR CERTAIN PLANS AND PROGRAMS LAID DOWN BY LAW (SEE QUESTION
A2). THE FUNCTION OF THE SEA IS TO IMPROVE THE PLANNING PROCESS AND TO OPEN IT UP TO
THE PUBLIC. THEREFORE, THE ASSESSMENT AS SUCH RESULTS IN NO DECISION BUT INSTEAD,
ASSESSES THE ENVIRONMENTAL IMPACTS OF DIFFERENT PLANNING OPTIONS. ON THE BASIS OF
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THE ASSESSMENT, THE RESPONSIBLE PLANNING AUTHORITY MAKES THE FINAL PLAN OR
PROGRAM. THE CONCLUSIONS OF THE ASSESSMENT ARE NOT BINDING.

GERMANY

In Germany strategic environmental assessments are fully integrated in the procedure for
preparation and adoption of plans and programmes. Decision-making in this context means
that while deciding on the adoption or rejection of the draft plan or programme the results of
the SEA must be considered. This means, that the content of the environmental report as well
as the outcome of the consultation of the public, authorities and, if a transboundary SEA
procedure has been carried out, other affected countries have to be taken into account. The
type of decision-making depends on the respective mechanism for adopting the kind of plan
or programme in question.

HUNGARY

The draft plan or programme and the environmental assessment, together with the summary
of opinions and remarks of the environmental assessment may be submitted to the accepting
authority, or in case the accepting authority is the national Parliament, then to the
Government. The draft can be accepted or refused by the authority.

THE NETHERLANDS

According to the Netherlands system of regulation this decisions may be only the decisions
mentioned in the annexes of the Decree on EIS.

| do not have more specific information about this question. One may expect that the
environmental information gathered in the EIS will be of influence on the content of the plan.
The question is whether there would not be such influence without having an EIS. One may
expect that in the Netherlands situation also without an EIS environmental consequences
would be gathered and taken into account. The advantage of and EIS will be that this will
taken place on a systematic base.

NORWAY

Decisions made by the administrative authorities in plans and in relation to EIAs prior to
projects are not “individual decisions” or “enkeltvedtak” on the merits, cf. the Public
Administration Act Section 2. They are rather process — leading decisions, or decisions which
steers the directions or progress of the plans or projects and do not decide individual cases on
the merits.

POLAND
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The authority which prepares the draft documents referred to in Article 46 (2) may decide, in
agreement with the competent authorities referred to in Articles 57 and 58, not to carry out a
strategic environmental assessment where it determines that the implementation of the
provisions of a given document would not have a significant impact on the environment.

The draft document referred to in Articles 46 or 47 must not be adopted, unless the premises
referred to in Article 34 of the Nature Conservation Act of 16 April 2004 occur, where the
strategic environmental assessment indicates that it may have a significant adverse effect on a
Natura 2000 site.

The authority which prepares the draft document (strategic documents) is obliged to take into
account the findings of the environmental impact prognosis and the opinions of the
authorities (the General Director for Environmental Protection or the Regional Director for
Environmental Protection and the State Sanitary Inspectorate) and consider the comments and
suggestions submitted as a result of public participation.

If there aren’t any legal obstacles the procedure of the strategic environmental assessment is
finished by a resolution on adoption of the documents referred to in Article 46 and 47 (the
draft documents requiring a strategic environmental assessment).

PORTUGAL

The final decision from a strategic environmental assessment proceeding is regulated in
article 9 of the Decreto-Lei n.° 232/2007, 15" June. That could be an approval decision or a
non approval decision or an approval decision with some conditions or obligations in charge
of the authority responsible for the implementation of the plan in order to protect or to
mitigate the eventual environmental damages. It must be stressed that the plans or programs
should be submitted at the approval proceedings with a environmental report (article 6 of the
Decreto-Lei n.° 232/2007, 15" June), which includes the reasons of placing the damaging
installation at the zone or the area chosen, the reasons of rejecting alternative solutions more
environmental friendly and the mitigating environmental impact measures deemed necessary
to prevent environmental damages.

SLOVAK REPUBLIC

Final opinion on the assessment of the strategic document,
approved startegic document,
approved strategic document in other version which has been submitted.

SLOVENIA
According to articles 42/3 and 42/4 EPA after the written opinions of ministries and
organisations regarding the environmental report have been obtained, MESP informs the plan

producer that the environmental report conforms or that it must be supplemented with more
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detailed information and gives hime time limit to reply. This supplemented environmental
report then must be again forwarded to the ministries and organizations to give written
opinions. In case that producer of the plan does not supplement environmental report it is
deemed that the plan producer has abandoned the intention to draw up the plan. Taking into
consideration all the opinions of the ministries and organizations according to article 46 EPA
MESP then approves or refuses the plan depending on its consideration whether the impacts
of the plan implementation are acceptable or not.

SWEDEN

The plans and programmes can have different legal status. For example a comprehensive plan
for the land use of a municipality is binding to neither authorities nor public, and the content
of such a plan cannot be appealed. A detailed development plan on the other hand, is legally
binding and can be appealed to the Land and Environmental Court.

A programme of measures to achieve environmental standards is binding to authorities but not
to the public, and its contents cannot be applied.

THE UNITED KINGDOM

Environmental assessment under the Regulations includes the preparation of an
environmental report (Regulation 12; Article 5 of the Directive). The matters to be included
in the environmental report are specified in Schedule 2 to the Regulations (Article 5.1 of, and
Annex 1 to the Directive).

V1. How does the authority ensure the public access to environmental information in the
proceedings based on the SEA-directive?

VI. De quelle maniére P’autorité compétente assure-t-elle I’accés du public de

I’information environnementale dans les procédures engagées dans le cadre de la
Directive SEA ?

AUSTRIA

As the SEA directive does not provide detailed specifications about the procedures for public
consultation, many different methods are laid down in the laws applicable. The most
important methods are public announcements and publications in the press or on the internet.
The duration of the public consultation differs; in general the consultation period lasts at least
one month. The Federal Water Management Act for example lays down consultation periods
up to SiX months.
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BELGIUM (FEDERAL STATE/ FLEMISH REGION/ BRUSSELS CAPITAL

REGION)

FED:

The draft plan and programme and the SEA are subject to public participation. The public
consultation is announced, at the latest 15 days before the start of it, by an announcement in
the Moniteur belge, on the federal portal website2 and by another means of communication
determined by the competent authority. The consultation period runs for 60 days and is
suspended in the period from 15 July to 15 August. During the consultation period everyone
can consult the draft plan or programme and the SEA (as a rule they are published on the
internet) and send its comments by post or electronically to the author of the plan3.

FLE :

The draft plan/ programme and the outline of the SEA, as notified to the competent authority,
and the final plan/programme and SEA are subject to public participation. The first public
consultation is announced on the website of the competent authority4, and by the authority
that prepares the plan/programme. The second consultation (the finalised SEA) is organised
by the local authorities.

BRU :

Under COBAT, as well as under the SEA-Ordinance, the draft plan/programme and the
finalised SEA are submitted to public consultation.

BELGIUM (WALLOON REGION)

L’article D 29-7'prévoit que les colleges communaux des communes concernées font procéder
a I'affichage a la maison communale et aux endroits habituels d'affichage de I'avis d'enquéte
publique au plus tard 5 jours avant le début de lI'enquéte et pendant toute la durée de celle-ci

Outre les modalités d'affichage énoncées ci-dessus il appartient a l'auteur du plan ou
programme de procéder, dans les 8 jours précédant I'enquéte publique, a une autre forme de
publicité qui est fonction de la catégorie a laquelle le plan ou programme appartient.

Pour les plans ou programmes de catégorie Al :article D29-8,a)

* par un avis inséré au Moniteur belge ;

* par un avis inséré sur le portail environnement du site de la Région wallonne et sauf pour
les conventions environnementales (article D-82 et suivants) ;

* par un avis insére dans au moins 3 journaux diffusés dans I'ensemble de la Région
wallonne dont un en langue allemande ;

* par un communiqué diffusé a 3 reprises par la RTBF et le centre belge pour la
radiodiffusion télévision de langue allemande (BRF).

Pour les plans ou programmes de catégorie A2 ou B : (article D29-8,b))

* par un avis inseéré dans les pages locales de 2 journaux ayant une large diffusion dans la
Région wallonne dont au moins un est diffusé sur le territoire des communes concernées par
I'enquéte publique et, si I'une des communes concernées est de langue allemande, au moins un
des journaux est d'expression allemande ;

* par un avis inséré dans un bulletin communal d'information ou un journal publicitaire
toutes-boites distribué gratuitement a toute la population ;
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* sur le site internet de la commune concernée.

Durée de I'enquéte publique

(article D29-13)

Pour les plans ou programmes de catégorie Al ou A2 : 45 jours.

Pour les plans ou programmes de catégorie B : 30 jours.

Si le dernier jour d'enquéte est un samedi, dimanche ou jour férié 1égal, I'enquéte publique se
prolonge jusqu'au premier jour ouvrable suivant.
Ces durées sont suspendues entre le 16 juillet et le 15 aodt et entre le 24 décembre et le 1%
janvier.

Le dossier est consultable & I'administration communale aux heures d'ouverture des bureaux
ainsi qu'un jour par semaine jusqu'a 20 heures ou le samedi matin sur rendez-vous pris 24
heures a I'avance auprés du conseiller en environnement ou, a défaut, du college communal ou
de I'agent communal délégué.

Toute personne peut obtenir des explications aupres du conseiller en environnement ou, a
défaut, du collége communal ou de I'agent communal délégué.

Les réclamations et observations sont envoyées par télécopie, courrier électronique, courrier
ordinaire ou remises au conseiller en environnement, au college communal ou a l'agent
communal délégué avant la cloture de I'enquéte publique ou le jour de la séance de cléture.
Les réclamations et observations verbales sont recueillies sur rendez-vous par le conseiller en
environnement ou, a défaut, I'agent communal délégué qui les consigne et les transmet au
college communal avant la cléture de I'enquéte.

Le dernier jour de I'enquéte publique, un membre du college communal ou un agent
communal délégué a cet effet organise une séance de cléture ou sont entendus tous ceux qui le
désirent.

Le conseiller en environnement ou, a défaut, le membre du colléege communal ou l'agent
communal délégué a cet effet préside la séance.

Celui-ci, dans les cing jours de la cléture de I'enquéte publique, dresse le procés-verbal de
cléture en y consignant les remarques et observations émises et le signe.

Il est dommage que le législateur n'ait pas précisé si le procés-verbal pouvait étre mis a la
disposition du public.

DECISION

Les articles D.29-21 et D.29-22 fixent les modalités de publicité de la décision.

1° Pour tous les plans ou programmes, la décision doit étre annoncée par :

* une publication au Moniteur belge

* une publication sur le portail environnement du site internet de la Région wallonne.

2° Pour les plans ou programmes de catégorie A2, en plus des obligations visées sous le 1°,
la décision doit également étre annoncée par une publication sur le site internet de la ou des
communes concernées.

3° Pour les plans ou programmes de catégorie B, en plus des obligations visées sous le 1°,
par un avis affiché endéans les 10 jours de I'adoption ou de la notification et pendant une
durée de 20 jours dans la ou les communes ou une enquéte publique a été organisée.

L'avis defini au paragraphe 2 de l'article D.29-22 mentionne :

* |'objet de la décision;
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* I'endroit ou elle peut étre consultée;

* J'existence éventuelle d'une déclaration environnementale (obligatoire pour toutes
décisions concernant les plans et programmes - article D.60);

les modalités de suivi;

* les heures de consultation possibles;

* les modalités de recours;

*le droit pour toute personne a l'acces au dossier.

*

CZECH REPUBLIC

The access of public to environmental information is ensured by the Act No. 100/2001 Coll.
in several stages of the process:

1) After the notification of a conception has been submitted, the relevant authority shall
within 10 days of its receipt publish the notification on the internet and information on the
notification pursuant to Sec. 16 [ Sec. 10c (2)].

(2) The relevant authority shall publish in accordance with Sec. 16 the outcome of the fact-
finding procedure [Sec. 10d (6)].

(5) After the submitter has submitted the draft conception, the relevant authority shall
publish it on the internet and also information on the draft conception pursuant to Sec. 16
[Sec. 10f (2)].

(6) The submitter shall be obliged to publish information on the place and time of the
public hearing on the draft conception on its official notice board, on the internet and in at
least one other way usual in the affected territory (e.g. in the press, etc.), within at least 10
days before its holding [Sec. 10f (3)].

(7) The submitter shall be obliged to publish on the internet the minutes taken on this public
hearing at the latest within 5 days of the date of the public hearing [Sec. 10f (4)]. Facts
protected by special regulations [e.g. Civil Code, Commercial Code, Penal Code, or the Act
on Data Protection] shall not be the subject of a public hearing [Sec. 17 (7)].

(8) After the relevant authority has issued the statement on the conception it shall publish
the statement pursuant to Sec. 16 [Sec. 10g (3)].

(9) The approving authority shall be obliged to publish the approved conception, its
justification and measures for monitoring and analysis of the impacts of the approved
conception on the environment and public health.

Publication of information on documents obtained during the assessment and on public
hearings is regulated by Sec. 16 of the Act No. 100/2001 Coll. This provision lays down the
range of information that the relevant authority shall publish, as well as place and method of
publication:

“(1) The relevant authority shall ensure that information is published on

[...]

f. the notification of a conception and when and where it may be perused;

g. the draft conception and when and where it may be perused;

h. the consultation within transboundary assessment.

(2) The relevant authority shall also ensure that the conclusion of the fact-finding procedure,
the EIA statement and statement on a conception are published.
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(3) The relevant authority shall ensure that, information and statements referred to in
paragraphs 1 and 2 are published

a. on the official notice boards of the affected territorial self-governing units,

b. on the internet, and

c. in at least one of the other ways usual in the affected territory (e.g. in the local press, on

the radio, etc.).

[...]

(5) Information that cannot be made public pursuant to a special regulation [e.g. Civil Code,
Commercial Code, Penal Code, or the Act on Data Protection] shall be deleted from
information and statements made available to the public pursuant to paragraphs 1 and 2.”

To sum up, the public may peruse the published documents, make extracts and copies of
them, and attend the public hearing.

Moreover, pursuant to Sec. 23 (1) the relevant authority, affected administrative authorities
and affected territorial self-governing units shall be obliged to make all documents, prepared
in the framework of the assessment according to this Act, available pursuant to special
regulations — i. e. the Act No. 123/1998 Coll. on the Right to Environmental Information.
Information about the SEA procedure in individual cases may be find out also in the
information system on SEA which is run by the CENIA (the Czech Environmental
Information Agency; a state allowance organization reporting to the Ministry of the
Environment). The information system is available at the following address:
http://eia.cenia.cz/sea/koncepce/prehled.php

DENMARK

Public access to environmental information is ensured by the public hearing. In practice there
will be a public announcement in newspaper that the competent authority has drafted a plan
and an environmental impact assessment of the plan and what the drafted plan is about (for
example a plan for a windmill farm, e new city area or a new industrial area). The
announcement will inform the public that all detailed information of the drafted plan and the
environmental impact assessment can be achieved by contacting the competent authority.

The access to enforce the right for the public concerned created by the SEA Directive was in
the first SEA Act (no. 316 of 5 May 2004) rather limited and depend on whether their was
access to administrative appeal under the legislation which found the basis for plan. After an
opening letter from the Commission the SEA Act was amended by the Parliamentary Act no
250 of 31 March 2009 on amending the SEA Act which by section 16(2) of the SEA Act now
provide access to administrative appeal to the Nature Appeal Body on missing SEA or failure
in the Sea procedure for any plan adopted by public authorities, except for plans adopted as
legislation by Parliament.

FINLAND
See question A4 above. Hearing is public and is announced by newspaper notice stating the
matter and where the assessment documents are available. The assessment materials are also

made available on the website of the responsible authority. Normally, the hearing is in
writing, but hearing meetings can be arranged.
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FRANCE

Les textes réglementaires organisent un systéme de publicité de 1’avis porté sur la qualité du
rapport environnemental, ce qui peut pallier I’absence de sanction du contrdle.Cet avis, s’il
est émis, doit étre joint au dossier d’enquéte publique ou de mise a disposition du public (art.
R. 122-21 du code de I’environnement ; art. R. 121-15 du code de I'urbanisme) Pour que cet
avis soit réel, les textes obligent a saisir I’autorité de controle « trois mois au plus tard avant
I’ouverture de 1’enquéte publique ou de la consultation du public», la méconnaissance de ces
délais devant étre considérée comme de nature a vicier la procedure. On peut penser qu’il sera
difficile dans ces conditions aux auteurs d’un plan d’organiser une procédure de consultation
du public sans améliorer le rapport environnemental, dés lors qu’ils devront publier un avis
qui pourra en contester la qualité.

GERMANY

On the federal level, according to Article 14i UVPG, the draft plan or programme, the
environmental report and further documents which the competent authority considers relevant
have to be displayed for public inspection at an early stage and for an appropriate period of
time of at least one month. With due regard to the nature and content of the plan or
programme, the display location shall be determined by the competent authority in such a way
as to ensure effective participation of the public affected. A public notice is to inform about
the opportunity of inspection.

The public affected may comment on the draft plan or programme and the environmental
report. For such comments, the competent authority sets an appropriate timeframe of at least
one month. A hearing must take place for certain plans and programmes as provided by
national law.

The Lénder in their legislation mostly refer to these provisions. Some Lander also provide that
documents can additionally be published on the Internet and that comments can also be
communicated electronically.

In some specific provisions, as for example in the Federal Building Code, the opportunity to
comment in the framework of public consultation is not restricted to the public affected.

HUNGARY

To make comments on environmental assessments or to the drafts of plans and programmes,
the elaborator publishes the following:

« the aim of the plan or programme

 the place and time where the compliance documentation of plan and
programme—including the environmental assesment—can be checked

* the possbilities of making comments
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Opinions and comments must be submitted within thirty days. The elaborator only has to
consider those opinions and comments submitted within this thirty-day period. The draft of
the assessment must be published by the elaborator in at least one national or local daily
newspaper. If the elaborator has a homepage, the information must be published here, as well.

THE NETHERLANDS

Public participation is a common element in the legal proceedings for many plan in the
Netherlands. For example: art.............. In the case it is not, art. 7.11 EPA prescribes tot on
the draft of such a plan art. 3:11 and 3:12 of the General Act on administrative law are
applicable. These articles are part of the so called uniform public preparation procedure of this
act. This procedure is applicable on f.i. the process of license granting in building and
environmental cases. Art. 3.11 holds that the draft decision (on a plan) is made public by the
competent authority, that art. 10 of the Act on openness of public administration is applicable,
that the authority will supply copies of the files that are made public and that these files are
made public for a period of six weeks. After this period the files remain public, but the period
restricts the possibility to raise objections within six weeks. Art. 3:12 holds that the competent
authority gives notice of the possibility to see the files in daily newspapers or local papers. In
this notice the place where and the time within the files may be seen is mentioned, who will
be entitled to raise objections, how this should be done an in some cases the time within a
decision should be taken.

Besides this, the EPA and the Act on openness of public administration contain specific
provisions on openness of environmental information. According to the Act on openness of
public administration information will be given by public authorities in fulfilling there tasks.
This information is given both on the own initiative of the public authority and be request.
Art. 19.1 EPA gives a definition of environmental information. The Act on openness of public
administration holds some specific provisions on environmental information. The act is
amended on this points to meet the requirements of the Arhus-convention. In addition to the
Act on openness of public administration the EPA holds some specific articles on f.i.
openness of files related to environmental licenses, the duty to give information on own
initiative of public responsibilities, functions and public services related to the environment
and it holds a specific regulation on confidentialness of information in an application for an
environmental license.

NORWAY

In accordance with Section 7, the proposed planning programmes or notices of assessment —
programmes shall be circulated to the concerned special interest organizations for consultation
and made available for public inspection. Section 10 decides that proposed plans or
applications with an environmental impact assessment shall be circulated to the concerned
special interest organizations for comments, and made available for public inspection.
Relevant background documents and expert reports shall be available at the premises of the
competent authority and the party proposing the project.

Subject to Section 13, the proposed plans or applications with an environmental impact
assessment and any expert reports shall be made available publicly in national newspapers
and on the Internet. The written presentation or the recommendation with grounds shall be
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made available to the general public in the same way. The resulting administrative decision in
the case shall also be announced publicly. In addition, and as far as possible, the documents
shall be made available on the Internet.

POLAND

The authority which prepares a draft document requiring public participation shall provide the
public without an undue delay with information concerning:
1) the launch of the preparation of the draft document and its subject matter;
2) the possibilities of becoming acquainted with the necessary documentation of the case
and the place where it is available for review;
3) the possibility of submitting comments and suggestions;
4) the manner and place for submitting comments and suggestions, providing, at the same
time, for at least 21-day period for their submission;
5) the authority competent for handling comments and suggestions;
6) the procedure for the transboundary impact on the environment, where it is conducted.

The public may submit comments and suggestions:
1) inwritten form;
2) verbally to be recorded in the minutes;
3) using the means of electronic communications without the need to secure them with
the safe electronic signature referred to in the Act of 18 September 2001 on the
Electronic Signature.

The authority which prepares a draft document requiring public participation is obliged to:

1) consider comments and suggestions;

2) enclose with the adopted document the justification containing information on public
participation in the procedure and the manner in which the comments and suggestions
submitted in relation to public participation have been considered and the extent to
which they have been used.

The authority which prepares a draft document requiring public participation shall inform the
public that the document has been adopted and about the possibilities of becoming acquainted
with its content.

PORTUGAL

In accordance with article 7, §§ 6 and 7, of the Decreto-Lei n.° 232/2007, 15" June, the draft
of the plan or of the program submitted to strategic environmental assessment proceeding
should be made known to the public through newspapers of national and regional level.

In accordance with the article 7, §8 of the Decreto-Lei n.° 232/2007, 15" June, the draft of the
plan or of the program submitted to strategic environmental assessment proceeding should be
accessible to the public at the administration buildings or at the internet institutional sites.

SLOVAK REPUBLIC
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Competent authority publishes on the website of the Ministry individual procedures in the
SEA process,

concerned commune inform the public on the official board, by local press, local TV or
similar about individual procedures in the SEA process.

SLOVENIA

The public access to environmenal information in the proceedings based on the SEA —
directive is according to article 43 EPA ensured by the public participation. After the
environmental report is found to be in conformity the plan producer must, in the procedure for
its adoption, make the plan and environmental report available to public by submitting it to a
public debate for at least 30 days, thus enabling public discussion on the documents. During
the submission to a public debate the public has a right to give opinions and make
comments on the plan and the environmental report. A plan producer must indicate the place
and period of submitting the plan to public exhibition and public debate and the method of
giving opinions and comments by a public announcement by locally established methods and
on the global network.

SWEDEN

How the environmental report and the proposal for plan or programme are made available to
the public is generally decided from case to case. According to the guidelines published by
the Environmental Protection Agency, it is often suitable to advertise in the media.
Information on the consultation should at least be given on the website or on the notice board
of the municipality or authority.

When it concerns special kinds of plans or programmes, the procedure concerning
consultation can be regulated in detail. That is the case for plans (comprehensive plans for the
land use of a municipality, and detailed development plans) according to the Planning and
Building Act. In these cases the environmental report and the proposal for a plan is always
advertised in newspapers. When it concerns comprehensive plans, the plan is exhibited for at
least two months after the advertisement. Detailed development plans must be exhibited for at
least three weeks and a copy of the advertisement is always sent to known parties.

THE UNITED KINGDOM

Regulation 13 specifies the consultation procedures that must be undertaken in relation to a
draft plan or programme for which an environmental report has been prepared under these
Regulations (Articles 5.4 and 6 of the Directive). Once the information is provided in an
environmental report, there must be consultation with —the Consultation Bodies and with the
public, including relevant environmental non-Government organisations, in a similar way to
EIA. Unlike EIA, however, authorities responsible for preparing a plan or programme have to
consult the consultation bodies at an earlier stage on the scope and level of detail of
information to be included in the report, effectively providing for mandatory scoping. A
further noticeable difference is that environmental information be taken into consideration
during the plan-making process, rather than simply before adoption; the public must be given
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an “early and effective opportunity within appropriate time frames” to comment. Precisely
what this means is left to the member state.

VII. Who is authorized to take part in a strategic environmental assessment
proceedings? What about for example people living in the neighbourhood, NGO’s and
authorities on different administrative levels (local, regional, national)? What legal
rights do participants of the proceedings have?

VII. Qui est autorisé a prendre part aux procédures d’évaluation environnementale ?
Qu’en est-il par exemple des personnes vivant dans le voisinage, des ONG et des
autorités situées a un niveau administratif différent (local, régionale, centrale)? Quels
sont les droits des pratiquants aux procédures ?

AUSTRIA

In general neighbours, NGO’s and different authorities (see also question IV above) can
submit comments on the proceeding. These comments have to be taken into consideration but
are not binding for the competent authority. As stated above, SEA-procedures often lead up to
the adoption of a plan by ordinance. Under certain and exceptional conditions, that is, if this
ordinance directly and immediately infringes legal rights of individuals concerned, they can
file a complaint against an ordinance at the constitutional court (Verfassungsgerichtshof).

BELGIUM (FEDERAL STATE/ FLEMISH REGION/ BRUSSELS CAPITAL
REGION)

FED:

The public participation procedure is open to the “public”, that is: “one or more natural or
legal persons and their associations, organizations or groups, including those aiming to
protect the environment.” So there is not any restriction as who should have access to the
participation procedure. They have the participation rights contained in the Act and described
in answer to question VI. However, when for one or another reason those rights would not
been respected, legal proceedings are subject to respective conditions set out for the different
types of proceedings.

FLE :

See FED

BRU :

See FED

3 See:
http://www.health.belgium.be/eportal/Environment/Inspectionandenvironmentalrigh/SEAStra
tegivEnvironme

ntal Asses/index.htm?fodnlang=en

4 See:

http://www.Ine.be/themas/milieueffectrapportage/raadplegen-
milieueffectrapportages/dossierdatabank
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CZECH REPUBLIC

The participation of public in the SEA procedure is ensured by the Act No. 100/2001 Coll. in
several stages of the process:

1) Every person may send his or her written viewpoint on the notification of the
conception to the relevant authority within 20 days of the day when the notification was
published [Sec. 10c (3)]. The viewpoints are then taken into account when the relevant
authority carries out the fact-finding procedure [Sec. 10d (2)].

(2) Every person may attend the public hearing on the draft conception.

(3) Every person may send his or her written viewpoint on the draft conception to the relevant
authority at the latest within 5 days of the date of the public hearing on the draft conception
[Sec. 10f (5)].

(4) The relevant authority shall issue the statement on the conception on the basis of the draft
conception, the viewpoints submitted thereon and the public hearing [Sec. 10g (1)].

Legal rights. The public can in the light of the above mentioned facts express their
viewpoints which shall be taken into account by the relevant authority when carrying out the
fact-finding procedure as well as when issuing the statement on the conception.

For the participation of affected administrative authorities see question IV above.

DENMARK

According to section 8(3) of the SEA Act the public must have at least 8 weeks to comments
on the drafted plan and the environmental impact assessment. The public is defined by section
1(3)(4) of the SEA Act which define the public as any physical or legal person who direct or
indirect are effected by the plan or program, and any organization or association which has
the protection of the environment, the nature, the cultural heritage or the landscape as the
objective provided the organization or association has at least 100 members.

FINLAND

PuBLIC PARTICIPATION IN SEA OR EIA 1S UNLIMITED. ANY PARTY THAT IS AFFECTED BY THE
PLAN IN QUESTION, OR RESIDENT IN THE AREA, OR JUST INTERESTED IS INVITED TO COMMENT ON
THE ASSESSMENT. ALSO NGO's, WHOSE GOALS OR ACTIVITIES ARE AFFECTED BY THE PLANS
ARE INVITED. ALSO EVERY AUTHORITY ON THE NATIONAL, REGIONAL OR LOCAL LEVEL, THAT
FEELS A CALL TO COMMENT MAY DO SO.

PARTICIPANTS IN THE EA PROCESS HAVE THE RIGHT OF OPINION AND OF HAVING THEIR
COMMENTS RECORDED IN THE HEARING PROCEEDINGS. OPINIONS EXPRESSED IN THE PROCESS
ARE NOT BINDING TO THE AUTHORITY.

FRANCE

La procédure d’information et de participation du public est au cceur du dispositif
d’évaluation environnementale dans la directive.

En droit frangais, déja avant la directive, la plupart des plans et programmes devant comporter
un rapport environnemental, notamment les documents d’urbanisme, étaient précédés d’une
enquéte publique et Particle L. 122-8 du code de I’environnement a considéré que cette

55



A FORUM OF JUDGES FOR THE ENVIRONMENT
\& FORUM DES JUGES POUR L'ENVIRONNEMENT

enquéte publique répond déja aux exigences de la directive. Le seul apport de la réforme pour
les plans ainsi concernés est d’adjoindre au dossier d’enquéte le rapport environnemental et
I’avis de I’autorité de controle.

Pour les quelques documents non soumis a enquéte publique ( schémas départementaux de
carricre, plans régionaux de déchets industriels spéciaux etc...) le législateur a institué une
nouvelle procédure d’information et de consultation du public par mise a disposition. Le texte
(R.122-21 du code de I’environnement) laisse une grande liberté d’appréciation aux autorités
organisatrices, les seules obligations étant qu’il y ait une information sur 1’organisation de la
procedure, que soit élaboré un dossier et que soient définies une période et des modalités de
consultation de ce dossier par le public. Des textes particuliers pour tel plan ou programme
mettent en ceuvre ces principes .

Enfin, pour transposer ’article 9 de la directive, qui concerne I’information qui doit &tre
donnée au public lors de la décision d’approbation du plan, L’article L. 121-10 du code de
I’environnement prévoit non seulement 1’obligation de tenir le plan adopté a disposition du
public, mais surtout de I’accompagner d’une déclaration résumant la maniére dont il a été tenu
compte dans la décision définitive du rapport environnemental et des consultations les
accompagnant . Cette déclaration doit également justifier les choix opérés et les mesures
destiné.es a assurer le suivi dans le temps des incidences du plan sur I’environnement.

La transposition de la directive a introduit en droit francais pour les plans et
programmes les plus importants des obligations supplémentaires de motivation et un
systéme d’évaluation de ’efficacité des procédures de participation du public de nature
a en renforcer la portée.

GERMANY

The SEA procedure in Germany is open for participation of

e authorities whose environmental or health-related responsibilities are affected by the plan
or programme (see question A. IV. above),

e the public, including NGOs (see for the procedure question A. VI. above),

e if transboundary impacts of the plan or programme are likely, the authorities and the public
of any affected state (see Article 14j UVPG).

With regard to consultations of the public, the UVPG distinguishes between the public and the
public affected. Article 2 para. 6 UVPG defines:

For the purposes of this act “the public” shall refer to individual or several natural or legal
persons or groupings of such persons. For the purposes of this Act, with regard to
participation in procedures pursuant to paragraph (1) sentence 1 and paragraph (4), the
“affected public” shall refer to any individual whose interests are affected by a decision
pursuant to paragraph (3) or a plan or a programme within the meaning of paragraph (5); this
shall also include associations whose activities as described in their statutes are affected by a
decision pursuant to paragraph (3) or a plan or a programme within the meaning of paragraph
(5), including associations which promote environmental protection.
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Authorities and the public affected participating in the consulting procedure have the right to
comment on the draft plan or programme and on the environmental report.

The right to file an appeal against plans or programmes subject to an SEA depends on the
kind of plan or programme. With regard to land-use-plans pursuant to Sections 6 and 10 of the
Federal Building Code for example an appeal may be filed according to Article 47 of the
Administrative Court Proceedings Code (Verwaltungsgerichtsordnung — VwGQO). The right of
NGOs to appeal is regulated by the Act Concerning Supplemental Provisions on Appeals in
Environmental Matters pursuant to EC Directive 2003/35/EC (Environmental Appeals Act) of 7
December 2006 (Federal Law Gazette | p. 2816).

HUNGARY

The concerned public may take part in a strategic environmental assessment. Concerned
public is defined as a natural person, legal person or organisation without legal personality

« that is affected or could be affected by a decision which may be subject to an
environmental report; or

» that is otherwise interested in the decisi