
Climate Law and 
Litigation
Recent Developments 
at Global Level
EUFJE Annual Conference 2022
24-25 October 2022
Conseil d’Etat – Paris – France, 1 Pl. du Palais Royal

Prof. Dr. Christina Voigt
University of Oslo, Department of Public and International Law
Chair, IUCN World Commission on Environmental Law
Co-Chair of the Paris Agreement Implementation and Compliance Committee



Recent Developments:
Climate Law and Litigation

1. International Climate Law
• Paris Agreement: Normative Impacts of the Glasgow Climate Pact 

(2021)
• Right to a Safe, Healthy and Sustainable Environment
• Ecocide

2. International Climate Litigation
• UNHRC 
• ECtHR (pending)
• ICJ AO
• ITLOS AO

3.        National Climate Litigation (trends)
• Duty of care: Miljeudefensie vs Royal Dutch Shell, 2021
• Inter-temporality: BVerfG, 2021
• Non-regression and in dubio pro natura: District Court, Mexico, 2021
• Extraterritoriality: UNCRC, 2021
• Rights of Nature: SC of Colombia, 2018



1. International Climate Law: 
1.1 Impacts of Glasgow Climate Pact (2021)
• Decision by the Conference of Parties of the PA in Glasgow 
• Normative elements relevant for interpretation of Paris Agreement 
• Interpretation of temperature goal: raise in ambition/stronger focus on 1.5oC

Paris Agreement Article 2 
1. This Agreement … aims to strengthen the 
global response to the threat of climate 
change…, including by: 
(a) Holding the increase in the global 
average temperature to well below 2°C 
above pre-industrial levels and pursuing 
efforts to limit the temperature increase to 
1.5°C above pre-industrial levels, 
recognizing that this would significantly 
reduce the risks and impacts of climate 
change; 

Decision 1/CMA.3 (Glasgow Climate Pact)
20. Reaffirms the Paris Agreement temperature goal of 
holding the increase in the global average temperature 
to well below 2 °C above pre-industrial levels and 
pursuing efforts to limit the temperature increase to 1.5 
°C above pre-industrial levels; 

21. Recognizes that the impacts of climate change will 
be much lower at the temperature increase of 1.5 °C 
compared with 2 °C and resolves to pursue efforts to 
limit the temperature increase to 1.5 °C; 



1. International Climate Law: 
Impacts of Glasgow Climate Pact (2021)
• Decision by the Conference of Parties in Glasgow 
• Normative elements relevant for interpretation of Paris Agreement 
• Interpretation of mitigation goal: in line with IPCC, more concise and need to 

act earlier!
Paris Agreement Article 4 
1. In order to achieve the long-term temperature goal set out 
in Article 2, Parties aim to reach global peaking of greenhouse 
gas emissions as soon as possible, recognizing that peaking 
will take longer for developing country Parties, and to 
undertake rapid reductions thereafter in accordance with 
best available science, so as to achieve a balance between 
anthropogenic emissions by sources and removals by sinks of 
greenhouse gases in the second half of this century, on the 
basis of equity, and in the context of sustainable development 
and efforts to eradicate poverty. 

Decision 1/CMA.3 (Glasgow Climate Pact)
22. Recognizes that limiting global warming 
to 1.5 °C requires rapid, deep and 
sustained reductions in global greenhouse 
gas emissions, including reducing global 
carbon dioxide emissions by 45 per cent 
by 2030 relative to the 2010 level and to 
net zero around mid- century as well as 
deep reductions in other greenhouse 
gases; 



1. International Climate Law: 
1.2 Right to a clean, healthy and 
sustainable environment

• UN Human Rights Council 
adopted Resolution 48/13 
(8 October 2021) 

• Recognizing the right to a 
clean, healthy and 
sustainable environment
as a human right that is 
important for the 
enjoyment of human 
rights

• Resolution 48/14: 
Establishment of a UN 
Special Rapporteur on 
climate change and human 
rights (Ian Fry, AUS)



(d) To continue to take into 
account human rights 
obligations and commitments 
relating to the enjoyment of a 
safe, clean, healthy and 
sustainable environment in the 
implementation of and follow-
up to the Sustainable 
Development Goals, bearing in 
mind the integrated and 
multisectoral nature of the 
latter; 

4.Invites the General Assembly 
to consider the matter;



1. International Climate Law: 
1.2 Right to a clean, healthy and 
sustainable environment • UN General Assembly 

adopted Resolution 76/300 
(28 June 2022)

• Recognizing the right to a 
clean, healthy and 
sustainable environment as 
a human right







1.2 Some reflections

Legal status versus legal consequences

Strengthening of national laws/ constitutions

Interpretation of other human rights

Justiciability: Standard of care/threshold



1. International Climate Law: 
1.3 Ecocide

• Objective: criminalizing the 
most severe environmental 
harm (including signifcant 
contributions to climate 
change)

• Same level as most serious 
crimes of concern to the 
international community 

• Amendment of the Rome 
Statute ICC

• Stop Ecocide Foundation 
(Polly Higgins, Arne Næss 
Chair, UiO, 2014)



1.3 International Expert Panel



1.3 
Defintion



1.3 Ecocide: Some reflections

Long process, increasing political support

Criminalization: important signal/ change of consciusness

Ecocentric or anthropocentric?

Legal actions and illegal actions?

Changes to national Penal Codes

Effective prosecution must be ensured by taking measures at the national level 



2. International Climate Litigation
2.1 UNHRC

Daniel Billy at al. versus 
Australia (“Torres Strait 
Islanders case”) UN Human 
Rights Committee, 
23 September 2022

• States are obliged to 
take “timely and 
adequate” adaptation 
measures to protect 
the right of life, private 
life and culture (ICCPR) 

• Australia has violated 
this obligation



2. International Climate Litigation
2.2 ECtHR

• Duarte Agostinho and Others v. Portugal 
and 32 Other States

• Union of Swiss Senior Women for 
Climate Protection v. Swiss Federal 
Council and Others

• Mex M. v. Austria
• Greenpeace Nordic Ass’n v. Norway 

(Norwegian Ministry of Petroleum and 
Energy)

• Grand-Synth v. France



2. International Climate Litigation
2.3 ICJ

• Vanuatu, supported by CARICOM
• Advisory Opinion ICJ
• UNGA (tabled October 2022)
• Question: States obligations to 

protect current and future 
generations against the 
consequences of climate change?



2. International Climate Litigation
2.4 ITLOS

• COSIS (Barbuda, Palau, Tuvalu)
• Commission established at margins 

of COP26 in Glasgow (2021)
• Objective:

• Advisory Opinion (International 
Tribunalson the Law of the 
Seas/UNCLOS, arts. 192 and 194)



2.4 ITLOS AO
31 October 2021



3. National 
Climate Litigation
(Some Trends)

• Duty of care of private actors
• Inter-temporality of rights
• Non-regression 
• In dubio pro natura
• Extraterritoriality
• Rights of Nature



• Duty of care for private companies 
along the entire production and 
supply chain: Miljeudefensie vs 
Royal Dutch Shell (Hague District 
Court, 2021) under appeal

• Inter-temporality of freedom 
rights, allocation of climate 
mitigation burdens equally over 
time: (Neubauer vs Germany, 
BVerfG, Germany, 2021)

• Extraterritoriality: States´ have the 
obligation to take effective climate 
measures to protect children´s 
UNCRC rights, also outside their 
state territory (Sacchi et al. v. 
Argentina et al. (UNCRC, 2021)



Non-regression (as well as in dubio
pro natura, civic participation, and 
inclusion of future generations): 
withdrawal of licences for renewable 
energy projects, promotion of oil 
production instead: violating Art. 4.3 
of Paris Agreement, and any 
unjustified and significant decrease 
in the level of environmental 
protection achieved will affect the 
heritage to be passed on to the next 
generation: Greenpeace v. Instituto 
Nacional de Ecología y Cambio 
Climático and Others, Eleventh 
Collegiate Court of the First Circuit in 
Administrative Matters, Mexico 
(2021) under appeal

Rights of Nature: “recognize the 
Colombian Amazon as an 
entity, subject of rights, and 
beneficiary of the protection, 
conservation, maintenance and 
restoration” that national and local 
governments are obligated to 
provide under Colombia’s 
Constitution”: Demanda
Generaciones Futuras v. 
Minambiente, SC of Colombia (2018)



Thank you for your 
attention!


