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Helsinki, 15 — 16 September

Impact of Natura 2000 sites on Environmental
licensing

Delegates and observers are invited to answeqthastionnaire and to return

their contribution to the organisers no later tdane 18, 2006. For the
convenience of the organisers, we ask you to ansegly but to recognisably
adhere to the disposition and the questions beltvw.answers will be
summarised and presented at the meeting. Thosgatiesewishing to present case
examples of how possible effects on Natura 20@3 $iave been taken into
account in the environmental licensing processrafieed to submit the topic of
their talk and, preferably, a brief abstract nedahan August 1% 2006.

A. Natura 2000 sites

1. Country or area
Netherlands
2. Number and area of sites

162 sites have been proposed; total area about 100000 hmz2, 2/3
of which is open water, including coastal waters. erewith the
Netherlands will nearly fulfil their EU obligations, only for the
North Sea a supplementary proposal is foreseen if0@8 at the
latest.

One of the sites has been proposed as a consequerfoease-law
of the State Council, Administrative Jurisdiction Division,
concerning the inplementation of Directive 79/409/EG (bird
directive) concerning a special protection zone fothe lesser
white-fronted goose (anser erythropus) (LJN: AU9821Raad
van State, 18-01-2006).
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3. Which authority drafted the national Natura 28Q6 list?
Minister of Agriculture, Nature and Food quality

4. How were the sites chosen?



Was there a screening of possible sites and figlkys of competing site
candidates? Were existing conservation areas desigjas sites? Which
authorities participated in the screening proc€&d™NGOs have a say?
Was there a public debate on the criteria for cimgpsites? Did (or does)
the public have access to the biological dataherbasis of which decisions
were made?

- The sites were selected in a way that as much asspible the
existing national policy to realise an Ecological iin
infrastructure (EHS) was followed. This has been amounced to
the parliament, so there was a possibility for pubt discussion.
Practically all proposed areas are within this EHS.

- The binding designation of the sites (which is foseen to start in
the autumn of 2006) has to be decided in accordanwegth the
public preparation procedure of 88 3:10-3:13 of theAlgemene
wet bestuursrecht (General act on administrative le). This
means that a draft with all relevant written information has to be
laid down for inspection by interested parties (e.gNGQO’s).

- Furthermore, the Minister will consult with provinc ial boards,
other public authorities and other parties involvedabout the
content of the designation decisions, in particulaabout the exact
boundaries of the sites and the conservation goalhis will —
within the legal limits - give room for further balancing ecology
and economy for a limited number of sites on whickthere still is
discussion.

5. Which authority decided which sites were tor@uded in the Natura 2000
network?

The decision will be taken by theMinister of Agriculture,
Nature and Food quality

6. Appeals against the Natura 2000 national netwedision
Which authority decided on the appeals, which partad legal standing
and on what grounds could appeals be lodged?

The State Council, Administrative Jurisdiction Division, will
decide on appeals against the designation decisions

7. Number and success of appeals



B. Conservational status of Natura 2000 sites

8. Status of Natura 2000 sites
Do Natura 2000 sites also have the status of nagésexves, national parks or
other nature protection areas?

Natura 2000 sites are ex lege excluded from the #ia of
Protected nature areas under national law (8§ 15a Nare
protection act). Reason of this is to prevent cumating
obligations.

9. Protection of Natura 2000 sites
How has Article 6 of the Habitats Directive beeamposed into national
law in your country? By special national law implkemting the Directive, by
other national law, etc.
How is the protection of Natura 2000 sites ensuke@?here site-specific
management plans or other rules of conduct regiglatctivities within the
sites?

- Article 6 has been transposed into national law bgn act
amending the existing Natuurbeschermingswet (Nature
protection act).

- A number of provisions is dedicated to ensure therptection of
Natura 2000 sites (88 19a-19l and 20-22
Natuurbeschermingswet). These provisions require #hsetting
up of a site specific management plan by the provaial
authorities or, if the site is wholly or partially managed by a
ministry, by this ministry (88 19a, 19b).

- Other rules include

o a licensing system for project or other activitieghat could

negatively affect the quality of the site or distub the
protected species at the site, including projects o
activities that could affect the natural propertiesof the
site (88 19c¢-19i),

o the requirement of approval by the provincial authaities
or the minister of other government planning decisins
than site management plans which could be detrimeat
to the quality of the Natura 2000 sites or could diturb
protected species at that sites (8 19)),

a notification obligation of provincial authorities to the

minister (8§ 19k),

a coordination provision (§ 19ka),

a general due diligence obligation (§ 19I),

the possibility to deny entry to the site (8 20),

the possibility for provincial authorities to take factual

protective measures in case of serious damage osks for
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a site, caused by negligence of the owner or theausof the
site (8§ 21)

o The possibility for the provincial authorities to put the
necessary signs in a site for the purpose of makirgdear
the status of the site and its legal consequenc&s2?).

10. Coverage of implementation
Do national acts, plans and other rules implentemtabitats Directive
fully? Are there types of enterprises, impacts ature or licensing
procedures where the requirements of the Direetreenot altogether taken
into account?

There are no signs yet that there are loopholes ihe
implementation of the directive. Since there has lan created a
general licensing system for any project or activit that could be
harmful for the site, in theory there are no typesf enterprises,
impacts or procedures excluded.

11. Assessment of impacts

* Which authority decides on whether an assessméntie made or
not?

» If harmful effects on a Natura 2000 site are prddalvhich party is
responsible for assessing the impacts: Applicam¢jrBnmental
authority, Licensing authority, etc?

* How is the appropriateness of the assessment aisezt?

» If the applicant is required to assess impactss theéshe have access
to the data that prompted the inclusion of the arsaa Natura 2000
site?

* How is assessment of impacts caused by projegikns in
combination with other projects or plans safegud®de

The licensing authority has to decide whether an aessment has
to be made. It is also this authority that is respesible for the
assessing of the impacts. No special provisions leaveen taken
to ascertain the appropriateness of the assessmeht.appeal the
State Council, Administrative Jurisdiction has to cecide on
appropriateness. An applicant is not required to asess impacts.
Par. 19ka, the coordination provision, of the Natue protection
act may be used to safeguard the combination of inagts by
projects or plans and other plans or projects.

C. Case examples of how possible impacts on Natur@ 200
areas is taken into account in the licensing proced

12. Examples of licensing decisions regarding tsjeutside or inside Natura
2000 sites, where



» Assessment of impacts was not deemed necessary

* Impacts were assessed but not deemed adversety thiéeintegrity of the
site concerned

* Impacts were assessed and deemed significant

13. Relevance of Community decisions
* What kind of influence has the judicature of theJE@d on national
decisions (e.g. the precautionary principle)
* Relevance of the Commission guidelines on Manabjiatyira 2000 sites?

14. Examples of licensing decisions concerning gteams from protection
(Article 6 para 4)

* Which authority decides on exemptions and whiclhearily on appeals?

* Have exemptions been applied for and have they beeried?

* Grounds for refuting and allowing an exemptiondiaiative solutions,
imperative reasons of overriding public intereginmns of the
Commission)

* In case an exemption has been granted, how hasdineed loss to
protected values of nature been recompensated7idsithe Commission
reacted?

Direct effect of art. 6, section 3 Habitat-directiwe
Two examples of Dutch case-law

Thijs G. Drupsteen

I ntroduction

1. Untill okt. 1th 2005 art. 6 of the Habitat-ditee was not implemented into
Dutch national law. Even now Natura 2000-area'shatalesignated in the
Netherlands in a binding way. Under these circuntsta the question arose, how
to deal with public decisions, such as environmigtahse-granting or approving
physical planning plans, that may have significzffécts on already selected
Habitat-area's.

Although the Administrative Jurisdiction Divisiori the State Council never
openly and directly decided that art. 6, sectidtaBitat-directive has a direct
effect, it applies this section in a number of sasea rather direct way. These
cases deal with both physical planning decisiomsh ss the decision about the
second Maasvlakte (further enlargement of the Ritdta-harbour into the North
Sea) and environmental decisions, such as theiggawitenvironmental licenses
for mostly intensive farming plants.

Below | give two examples of State Council's case:-|

The Goirle-case

2. First example is a case decided on march 2906,2r. 200506396. The
municipal board of Goirle (a municipality in theopince Noord Brabant) granted
a license for a chicken farm. One individual argt@pe of other individuals



appealed. One of the grounds for appeal was tealehision did not met the
requirements of the Habitat-directive. The plafativere concerned about a
natural area called "Regte Heide and Riels Laake. first plaintiff argued that
the board had only taken into account the increasenmonia-emmissions
caused by the changes that were granted by thesogithout considering the
whole amount of ammonia produced by the farm.

The license granted a amount of 130.020 chickeiigwalecording to the
foregoing licenses 81.420 chicken were allowed.

The board denied that the increase of ammonia-esionisnd —deposition as a
result of the granted changes of the farm wouldcetsaginificant effects on the
natural area. The increase would stay below 1%eottitical deposition-standard
for the forest-ecosystems concerned. The boardeglf¢o a letter of the Secretary
of State of Housing, Physical Planning and Envirental Management and the
Minister of Agriculture, Nature Protection and FdQdality of september 11th,
2003 stating that such an increase would be aduepta

The Administrative Jurisdiction Division of the 8aCouncil considered that the
natural area "Regte Heide en Riels Laag" was bisaecof the Council of the
European Communities of december 7th, 2004 plandtielist of area's of
community interest, on which area's with one oremmioritary types of natural
habitats or one or more prioritary species aregiesed. As soon as an area has
been placed on this list, according to art. 4tise® of the Habitat-directive, the
provisions of art. 6 , section 2, 3 and 4 of théitéd-directive are applicable.
According to art. 6, section 3 of the Habitat-diree any plan or project not
directly connected or necessary to the managenienspecial protecting-zone,
but likely to have a significant effect thereorther individual or in combination
with other plans and projects, shall be subjeeforopriate assessment of its
implications for the site in view of the site's servation objectives. Competent
national authorities shall agree to the plan ojgmtoonly after having ascertained
that it will not adversely affect the integrity thfe site concerned.

According to the verdict of the Court of Justicelod European Communities of
september 7th, 2004, case C-127/02, a nationabatythin case it has to assess
whether the approval of a plan or project as mbwrt. 6, section 3 of the
Habitat-directive has been given legitimately, raagess whether the competent
national authority has taken its decision withie limits of discretion of this
provision, even when the provision has not beedeampnted into domestic law
although the term for implementation has passed.

The approved plan or project is not a plan or mtajirectly connected or
necessary to the managment of the natural areadéRegde en Riels Laag".
According to the same verdict of the European Cthwatnext question is whether
the authority could based on objective groundsuslekhat the approved plan or
project, either individual or in combination witkther plans or projects could have
siginificant effects for the site in view of théess conservation objectives.
According to the verdict of the Administrative &diction Division of september
7th, 2005 the changes in relation to the earlganise for the plant are decisive for
the answer on the question whether significancedféor the site in view of its
conservation objectives, are at stake.



As appears from the files and from what has bestudsed at the session of the
Administrative Jurisdiction Division the distancetWween the plant and the site is
about 1.500 meters, while the ammoniadepositiothersite increases as the
result of the approved changes with about 8,5 raphgctare a year (mol is a
unity for the deposition of acid). The municipaklod did not investigated the
already existing total deposition of ammonia atdite (the
backgrounddeposition). Furthermore, it did not tate account the conservation
purposes of the site and its types of habitatd) asamoist heather with bell-
heather (4010) and dystrophic natural lakes antsg8&60). Only the statement
that the increase of ammonia-deposition on thevgltestay below 1% of the
critical deposition-standard for the forest-ecosys of the site has not been
motivated by the board. For that reason it wasabt# to exclude that the
approved changes either individual or in combimatigth other plans or projects
could have siginificant effects on the site in viefaits conservation objectives.
The decision to grant the license violates art.ad:the General Act on
administrative law requiring an authority to cotl@tthe preparation of its
decision the necessary knowledge about the fadteafase and it violates art.
3:46 of the same act requiring a due motivatioa décision.

The decision has to be nullified.

Remark. Although the site is rather remote formahieken farm and the increase
of ammonia-deposition is not that much, the denistogrant the license has been
nullified. Important arguments for nullificationeathe lack of due preparation of
the decision by the municipal board, having noestigated the already existing
backgrounddeposition on the site, using a stanofdoglow 1 % derived form a
letter of the Secretary of State and the Ministerrio further argumented and
talking about forest-ecosystems, while the typespetific habitats of the site are
heather- and lake-ecosystems. Furthermore,ntpeitant to notice that
nowadays, it is rather easy for a competent authtiriget the right information
about a site directly form internet.

The Opsterland-case

3. Second example is a verdict of the Administetlurisdiction Division of may
10th, 2006 in which the municipal board of Opstedlga municipality in the
province Fryslan) granted a license for a horse faith a nature camping-place.
The Association "Nature and Environment Ureterg surroundings” went into
appeal.

Among other grounds the Association feared thatitie®se would violate art. 6,
section 3 of the Habitat-directive. The increasarafnonia-emission and —
deposition would have significant effects on thaurel area "Wijnjeterper schar".
The Association stated that the board illegally baly taken into account the
increase of ammonia-emmission related to the exgjsitense and not the total
ammonia-emmission of the plant. Secondly, the bdatahot investigate possible
other effects of the plan on the site.

Th Administrative Jurisdiction Division considerttht the site was mentioned on
the list of art. 4 Habitat-directive. This meanattthe protection-regime of art. 6,
section 3 Habitat-directive is applicable.



The granting of the license is not a plan or priojleat is directly connected or
necessary to the management of the site.

According to the files the ammonia-emmision of &mémals of the site granted by
the license is 180 kg a year. The increase ofieston related to the foregoing
license is 134,4 kg a year. The deposition of amaion the natural area
"Wijnjeterper schar”, that is about 1.000 m remdtedh the site, will increase
with 0,6 mol. The total deposition caused by thenpbn the site will be 1,4 mol.
The board considers this deposition in relatiothtobackgrounddeposition in the
year 2001 in Fryslan as neglectable. The boardrlinds that the actual
deposition caused by the plant will propable bedQwecause of the fact that the
horses will stay outside, on the meadows for aboumonths a year.

Even the total amount of ammonia-emissions caugebeoplant, that is 314,4 kg
a year, would according to the municipal boardhaote significant effects on the
natural area. The board refers to the same |ettbedSecretary of State of
Housing, Physical Planning and Environmental Managg and the Minister of
Agriculture, Nature Protection and Food Qualityseptember 11th, 2003. In this
letter is stated that in an area of 500 till 150@nound sensitive parts of Bird- and
Habitatdirective-area's extensions of already mggplants will only be granted

in cases in which the emissions do not increase avstay below 2.000 kg a
year. The letter assumes that increases of emssaiutill 2.000 kg ammonia a
year of an individual plant will exceed the averagécal deposition-standard of
sensitive areas with about 1% in average in the af&00 till 1.500 m.

Referring to the verdict of september 7th the Adstrative Jurisdiction Divison
states again that the changes in relation to tteg@ng license are decisive for
the answer on the question whether significantcedfen the site in view of its
conservation objectives will be at stake.

According to the Division the board has not invgsted whether the granted
increase of ammonia-emission and —deposition cae significant effects on the
natural area "Wijnjeterper Schar" in view of itsxeervation objectives. A
comparison with the total backgrounddepositionG02in the province Fryslan is
too general. The existing backgrounddepositiorhenposition of the
"Wijnjeterper schar" has not been investigated id@ssthis the conservation
objectives of the site and its types of habitath wheir critical deposition-
standards have not been established and assesetllimard. As far as the letter
of the Secretary of State and the Minister congahgsDivision considers that in
this case the average critical deposition-standatide site mentioned in the letter
has not been established, apart from the questi@ther this letter, its content
and its arguments meet the explanation given b¥thepean Court of Justice of
art. 6, section 3 of the Habitat-directive.

The foregoing lead to the conclusion that the baddot investigated whether it
can be excluded that the granted increase of anav@nimissions can have
significant effects on the natural area 'Wijnje&rgchar"” in view of its
conservation objectives.

The decision violates art. 3:2 General act on athtnative law and it violates art.
3:46 of this act.

The decision has to be nullified.



Remark. This case caused some discussion withiAdh@nistrative Jurisdiction
Division. Some members asked whether our test woelltho sharp. The increase
of the amount of ammonia-deposition in this casesry small. Although the
background-deposition in the province Fryslan wit be high compared with
concentration area's of intensive farming in tr&tea and southern parts of the
country, it is unlikely that an increase of 0,6 mall have a significant effect.
Nullifying the decision would mean that the munalipoard will be obliged to
additional investigations, that probable will net\ery usefull. On the other hand,
the board of Opsterland did not use the test oadection 3 Habitat-directive, as
explained by the European Court of Justitice, soutid not exclude the
possibility of significant effects, while by usirigis test it probably could.

Closing remark

4. These two examples are under the regime ofottmeer legislation. Since okt.
1th 2005 the new provisions of the Natuurbeschegawet 1998 (Nature
Protection Act 1998) are in force. As a resultho$taccording to art. 19d Nature
Protection Act 1998 a license is required to readizoroject or other activities that
in view of the conservation objectives can decrelaseauality of natural area's or
may disturb the species for which the area has esignated. The provincial
board is the authority to grant licenses; onlydmjects or activities or for area's
mentioned in a governmental decree the Ministekgrfculture, Nature
Protection and Food Quality will be the competartiharity.

A legal relation between the license accordindheooNature Protection Act and
the licenses according to Environmental Managerenhas not been
established. This means that both these licensegranted or refused
independent from each other. It also means thatréyting a license according to
the Environmental Management Act nature protedtiterests are no longer
involved; they are covered by the new Nature Ptaed\ct



