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1. The right to be tried within a reasonable time

Questions

1.1.What usually triggers, in your country, thesojng of a file on an environmental
offence at the public prosecutor’s office? The ptiom of a notice of violation
recording the offence? Other triggers?

1.2.What is on average the time required in youmntty in criminal proceedings to go from
a citation to a first instance judgment and to ppeal judgment?

1.3.What procedural steps can take time?

1.4.Are you aware of difficulties with this guaraa®

1.5.What are the legal consequences of undue deilaur legal system?

Please illustrate your answer with case-law example

1.1/ Inthe vast majority of case®5%+) the judicial file on an environmental oféenis
opened at the public prosecutor’'s office followitige reception ofa notice of violation
(‘NOV’) recording it. Third parties (private persgrpublic authorities, NGO'’s, legal persons)
claiming to have suffered damages because of (avimir they consider to be) an
environmental offence have ways to bypass the pyintisecutor’s offic. The preferentially
used one is direct citation before the criminalrcoabserved nowadays in maximum 2%
(classical environmental cases — pollution, nuisanio 3%, (building permit cases) of the
caseload reaching the criminal sanctioning trackedd citation offers certainty about the case
reaching the court. The other option is a complaithe hands of an investigation judge. This
approach doesn’t guarantee that the case will rédaltourt; the Judges’ Council Chamber

! The information collection was closed on 21 Octd@16.
2 C. VAN DEN WYNGAERT, Strafrecht en strafprocesrecht in hoofdlijnefntwerpen — Apeldoorn, Maklu,
2011, 837.

Page 1



(Investigation Court) can decide to drop it. It® us very limited: descriptive statistics with
regard to the work of the public prosecution mentiombers beneath 0,5%

The Milieuhandhavingsrapport 2018Environmental Enforcement Report 2013] which
gathers data from 2009 to 2013 regarding environahdaw enforcement in the Flemish
Region, sketches the following picture of the imtal environmental crime files by public
prosecutor’s offices.

File source 2009 2010 2011 2012 2013 %
NOV Police (federal and local) 4,131 4,147 3,910 233, 2,899 65%
NOV Environmental inspectorates 1,657 1,860 1,853 ,57Q 1,551 30%
Third parties 67 69 67 36 48 1%
Other (with NOV local inspectors) 307 291 12 178 231 4%
Total intake 6,162 6,367 6,002 5,021 4,621 1009

The category ‘Other’ mainly concerns cases semltjir by other public prosecutors offices
and courts from the same judicial resort, leadothe opening of a new file. It however also
includes NOV’s send in by local environmental inspes.>

1.2/ The following descriptive statistics baseddaia from the registries of the five Belgian
courts of appeal, sketch an variated picture otithe betweeritation and final judgment in
appeal®. The years covered are 2008 to 2014. The caseloddr consideration relates to
building permit offencesTwo to three yearsre needed to reach a judgment in appeal.
Whether or not the first instance judgment standsppeal, influences processing speed.

Criminal justice, practice 2014 | 2013 2012 2011 2019 2009 2008
Average time in days 959 684 992 1045 79 812 806
- First instance confirmed 525 556 393 687 348 487 468
- First instance reformed 1405 947 1202 1299 977 774 1098
- Firstinstance partially reformed 673 563 609 857 785 849 719

With regard to the first instance level, simple iemvmental cases get a judgment in one to
four months after hearings. A simple case is a ¢hae can immediately be taken into
deliberation. Case characteristics halting an imated taking into deliberation are most
commonly the following ones: the need of whatevepegtise; the necessity to appoint a
representativad hoc(legal person as defendant); the defence’s reqiiesincluding periods,

a request that cannot be refused; a control ofaitteal local situation and its eventual
reparation.

It is interesting to compare to administrativefiigpidelays: see immediately belosub1.3/.

3 See, for instance, VANDERBEKEN, T. & BALCAEN, AStrafrechtelijke sanctionering van milieurecht:
stroomschema van PV tot vonriswforce Working Paper 2007/2, p. 40xyw.environmental-lawforce.be

* VLAAMSE HOGE RAAD VOOR DE MILIEUHANDHAVING, Milieuhandhavingsrapport 2013. 5 jaar
MilieuhandhavingsdecreeBrussel, VHRM, 2014, p. 144-145 (hereafter ‘Mill@ndhavingsrapport 2013’). See
www.vhrm.be

® |bid., 145

® Data processed by P. LEFRANC, unpublished workioig.
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1.3/ As far as we know, there isn't a specific pawral step that can be pointed out as
‘making’ the time needed to render a judgmentat influences in a dominant way the time
the public prosecutor’s office and the bench needetich a judgment. Delays are mainly
made by the capacity in terms of manpower availableandle the workload.

This dependency on sufficient manpower to achieasaonably fast sanctioning responses to
environmental offences is of course equally pregser@dministrative sanctioning. Thus, for
instance, the Flemish administration competentnpose administrative fines to punish
environmental offences is supposed to take sucisidas within a periode of 90 or 180 days,
depending of the seriousness of the offence. Becaiua severe understaffing that lasted until
late 2012, files commonly took two years or more to be haddAn eventual appeal at the
Flemish Environmental Enforcement Court then adule@verage a six-seven months to this
delay®, bringing the sum of a first instance and an apfmel near to some three years,
pretty much as in the criminal sanctioning track.

1.4/ The ECtHR judgment iHamer v. Belgiunf27 November 2007) created a problem with
regard to remedial sanctions. See immediately hedat1.5/.

1.5/ In the wake of the ECtHR case-law pertainmdghie legal consequences of undue delay
in trying judicial cases, the (criminal chamberglo#) Belgian Supreme Court developed the
position that such delay could justify penaltiesdsh the legal minimum and, in more
extreme cases, even a simple declaration of guthhowt any punishment. This judicial
solution has been codified in 2000 in articlee21Preliminary Title (PT) of the Criminal
Procedure Code (CP&)Article 21ter PT CPC applies to cases where the undue delat didn
damage the rights of the defence, only broughtdéfendant a too long-lasting uncertainty
with regard to the outcome of the case. Indeedneter the delay damaged the rights of the
defence in a severe and irreversible way, the agaimst the defendant will be considered
non receivablé’.

Interestingly, the Council of State upholds a sam{but not identical) position regarding the
legal consequences of undue delay when imposingnégtnative fines. In two judgments of 7
November 2013 it ruled that the legal consequentethe violation, by the fining
administration, of the requirement to decide withireasonable delay, is not the loss of fining
competence. Its legal consequence is that thegfiaoministration, and the administrative
judge controlling it, can impose a milder fine tatigate the discomfort caused by the delay
or can decide to impose no fine whenever the detayght along the loss of evidencé A
leading author stresses the lack of coherencearCiuncil of State case law regarding the
legal consequences of the violation of the requaneo decide within a reasonable delay.

" Milieuhandhavingsrapport 201382.

8 MILIEUHANDHAVINGSCOLLEGE, Werkingsverslag 201Brussels, MHHC, 2014, 16.

® Law 20 June 200@elgian Moniteur2 December 2000.

10 Constitutional Court, 16/2010, 18 February 2016nS&itutional Court 51/2010, 29 April 2010.

M Council of State (cass.) nr. 225.367, 7 NovemhE32 Council of State (cass.) nr. 225.368, 7 Novamb
2013.
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Indeed, other judgements conclude teaactoloss of the possibility to exercise the decision
competence involved?

In theHamercase a residence was built in 1967 in a forest aithout any building permit.

In appeal, the Court of Appeal of Antwerp, usingicke 21ter VT CPC, pronounced a simple
declaration of guilt completed with a remedial 4B namely an order to restore the place
in its original state, a sanction implying the destion of the illegally build house. The
Belgian Supreme Court upheld this decision, stngssat the remedial sanction was not a
penalty.

The ECtHR did not follow this view. Stressing thebreakable bond between the public
prosecution and the demolition order and mentionimggseverity of the sanction, it labelled
the order given as a punitive sanction.

The Hamer judgement, severely criticized in Belgian doctriioe its negation of the non-
punitive remedial nature of the demolition ordeas been creating havoc ever since with
regard to the qualification of remedial sanctiontagge under the ECHR and with regard to
the coexistence of punitive and remedial sanctpnépread over the criminal and the
administrative track®. The higher courts as well as the majority of doet however, confine
the relevance of the judgment to the very speditaation and sanction (demolition) it
handled.

2. The right to a fair trial as including the right to respect of judgments/
implementation of judgments

2.1.What do you know about the implementation afgments in your country? Are
punitive sanctions (prison sentences, fines, otimaplemented? Are remedial sanctigns
(reinstatement of the environment, compensatorpmcbther) implemented? Who is fin
charge? What goes well, wrong?
2.2.Can criminal courts also impose remedial sanstin your country? If so, can they do
soex officioor only on request by the prosecution or a cisiity?
2.3.Worldwide NGO'’s play a significant role in theosecution of environmental offences.
Can they be a civil party in criminal proceedingsler the law of your country? Do they
have an easy access to criminal proceedings othare severe conditions to meet? Can
they obtain damages? Can they request remediah&cti
Please illustrate your answers with case-law exaspl

2.1/ Belgian criminal law distinguishes main andliidnal sanctions. The main sanctions
applying to the quasi-totality of environmental esf€es are prison sentence, fine and
community service. As a rule — a rule knowing leditexceptions — additional sanctions can
only be imposed together with a main sanction.

121 OPDEBEEK, “De sanctie voor schending van deelige termijn bij het opleggen van bestuurlijkeetes

in het milieurecht: geen zwart-wit verhaal maar eeh verhaal van 50 tinten grijs..MER 2015, 158-165.

13 See, for instance, recently, DEBERSAQUES, G. & BECKER, A., “Het decreet betreffende de handhaving
van de omgevingsvergunning: een eerste verkenramalgse”,TROS2015, 21-59.
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The main sanction criminal courts nearly always osgin environmental cases is the fine
(99% of judgements carrying a conviction). The atfpaying of fines isn’'t that brilliant.
Empirical research finds that payment occurs fanes®9% of environmental convictioh

In other words: one out of each three fines isaitlpTo appreciate this finding, however, one
has to know that in the country the payment lev¥alriminal fines, all categories of offences
considered, is lower. An auditing report of the @oaf Accounts of 2007 mentions
percentages ranging between 25% and 52%.

Interestingly, payment levels of administrativeeinsanctioning environmental offences tend
to be similar to better. A payment level of 63%is bottom. Some strands of fining activity,
such as the fines regarding waste littering inBhessels-Capital Region, have payment levels
up to 85%™. Noteworthy too is that administrative fines getdpfaster than criminal fines.
The Environmental LawForce research finds paymé&gtan 5 administrative fines within 60
days after the communication of the fining decistGnwhereas only 1 in 10 criminal fines
gets paid that quickly. As time is a factor in geception of punishment by the offender, this
finding is worth further thought.

Imprisonment is a penalty used for environmentétrafes. The Environmental LawForce
research project learned us that in the years 2003-imprisonment was imposed in 10% of
the environmental case convictions in the judicsort of the Court of Appeal of Getft
The implementation issue, however, did not arisenmst of these cases because most of
imprisonments were imposed as a fully suspendedtisan(76% of imprisonments in first
instance). The remainder, including a fraction aftilly suspended imprisonments, did
barely get execution. Since 2005, effective pris@mtences up to 6 months were not
executed at all. Moreover, effective prison sentsnfrom 6 months to maximum 3 years
were only partially executed due to insufficienag® in prison facilities. As a result, only a

handful of all prison sentenced inflicted in theedoad studied did get some implementation.
19

The Belgian Constitutional Court ruled for respketjudicial decisions in a specific setting
were an administrative organ was given discretiath wegard to the implementation of a
judgment.In the Flemish Region of Belgium, an administratorgan, called the “Supreme

4 Environmental LawForce research projectpublished data
This research project ran from 2007 to 2011 (sesv.environmental-lawforce.by studying (1) prosecution
and sanctioning practices regarding environmerffahoes in the years 2003-2007 in the resort ofGbart of
Appeal of Gent and (2) administrative fining praes in those same years in the Brussels CapitaloReg
Unpublished data regarding criminal fines imposgdhe then while courts of first instance of Gdeper and
Kortrijk.
!5 Environmental LawForce project, unpublished datgarding administrative fines imposed by the Brissse
Environmental Agency.
16 C.M. BILLIET, Bestuurlijke sanctionering van milieurecht. Wetgevien praktijk Antwerpen-Oxford,
Intersentia, 2008, nr. 751 (hereafter ‘BILLIET (B)0.
17 See also BILLIET (2008), nr. 750: payment of 2 afit5 administrative fines happens readily and an
additional 1 out of 5 gets paid with only a ratekort delay.
18 See C.M. BILLIET & S. ROUSSEAU, “How real is thkréat of imprisonment for environmental crime?”,
Ilzguropean Journal of Law and EconomR&14, vol. 37(2), 183-198 especially 191-195.

Ibid.
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Council for Enforcement” had been given the compegeo decide on a reasoned request that
a penalty imposed by a judge to enforce a remedds®r for a criminal violation of land use
planning law (Art. 6.1.41, § 3, of the Land UserfPlimg Code) is recovered only partially, or
that the recovery should be temporarily suspend&de Constitutional Court held that by
giving such power to that Council it can obstruee texecution of judgments, which is
contrary both to the fundamental principle of Batgilaw under which court decisions can
only be changed by the use of judicial remediegpadivision of competences between the
federation and the regions. The rules concerninlpes are indeed laid down in Articles
138%is to 138Moniesof the Judicial Code and are in principle withire jurisdiction of the
federal legislature. Under Article 13@&%ater, first paragraph, of the Judicial Code, the
penalty as soon as it is forfeited belongs in tolthe party that has obtained the conviction.
Although that party may abandon its implementateon the basis of that provision, the
regional legislator cannot determine, without vimig both the principle afes judicataof the
judicial decision to which the penalty was imposedto the rules concerning the division of
powers, that an administrative body can preveneitsvery. The provisions at issue were as a
consequence found incompatible with the rulesbéisteed by or under the Constitution to
determine the respective powers of the State,ah@unities and regions and not compatible
with Articles 10 and 11 of the Constitution. Foatheason it was not necessary for the Court
to check its compatibility with Art. 6 ECHR, ArtHirst Additional Protocol ECHR or Art. 14
ICCPR?

2.2/ Belgian criminal courts can impose remedialcsans when dealing with environmental
offences. As a rule, remedial sanctions (‘maatesgglcan only be inflicted as an annex to a
main punitive sanction.

a/ Each region enacted enforcement legislatiorudich specific provisions for the criminal
sanctioning of environmental offences. The crimirsgnctioning possibilities include
remedial sanctions.

The most flexible sanctioning possibilities arevpded for in the Flemish legislation. Article
16.6.6 Decreet 1995 Algemene bepalingen milieubel¢iDABM’) [Decree General
Environmental Policy Provisions} gives criminal courts the competence to issue dishe
orders as a sanction in annex to a punishment, Igatine order to restore a place in its
original state, the order to end an illegal use thedorder to realize adaptive works. The court
sets a time limit to implement the order. The t@an issue the ordex officig on request of
the public prosecutor or on request of a civil patf a mandated public officer of the
environmental administration requested remediaioactthe order will be based on this
request. Additionally, Article 16.4.4 DABM presceip mandatory remedial action against
illegally abandoned waste. Whenever convicting tfa illegal abandonment of waste, the
criminal court condemns the offender to colle@nsport and process the illegally abandoned

20 Constitutional Court, n° 113/2015, 17 Septembdr520ermer and Others.
2L The main part of the DABM regulating environmen&a enforcement is its Title XVI. Hence, we wilften
refer hereafter to ‘Title XVI DABM'.
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waste or to pay back the costs that the local aifig® or the regional waste administration
contracted to do s&°

The Environmental LawForce research found thatioaircourts use the remedial sanctions.
An interesting example of such remedial actiondsbe found in the following appeal
judgment of 2014 regarding the illegal destructimin historic permanent grasslands by
draining them and sowing winter wheat. Following ttaim of the FlemisAgentschap voor
Natuur en Bos[Nature and Forest Agency], the Gent Court of Aglpeondemned the
offenders to eight precise measures that would dhdadraining and restore grassland and
humidity. The sanction had to be implemented withine year; each day delay would give
rise to a penalty payment of 100°€.

In the Brussels-Capital Region, the most relevaavipions are to be found nowadays in the
Wetboek van inspectie, preventie, vaststelling estraffing van milieumisdrijveiCode
regarding inspection, prevention, recording andighunent of environmental offences]
(hereafter ‘Environmental Enforcement Code’), aeddat amended previous enforcement
legislation and entered into force on Januafy 2D15. Thus, for instance, Article 37
Environmental Enforcement Code. Echoing articlée BDABM, this Article gives the courts
the competence to order the restauration of a phaite original state, or a state representing
no danger or hindrance any more for the environmaedtpublic health, and the competence
to order the realisation of adaptive works. Thegpid¢an issue the orders on request of the
Brussels environmental agencies (Brussels InstituteEnvironmental Policy and Brussels
Waste Agency); he cannot do e officia

In the Brussels-Capital Region, prosecution rafesngironmental offences are lower than in
Flanders and the Walloon Region. No informatioravailable on the rate of convictions
imposing remedial sanctions.

For the Walloon Region, the most relevant provisi@me the Articles D.156 to D.158 of
Book [, Part VIII of theCode de I'Environnemerthereafter ‘Environmental Code’). Article
D.157, 81 Environmental Code gives the courts apsiance rather similar to Article 16.6.6
DABM (Flanders) and Article 37 Environmental Enfencent Code (Brussels). These
sanctions cannot be imposexl officia Interesting are the remedial sanctions providedy
Article D.157, 82 Environmental Code: the judge ,cax officio, order the offender (a) to
make a study to determine appropriate remedialsaondrity measures, (b) to take each action
fit to protect the population or the environmen&iagt the nuisances caused, or to reduce or
end such nuisances, or to close the place concefinoed access, and (c) to stop all
exploitation, for a given time he sets, on the spdrere the offence was committed.

To our knowledge, no information is available oa tlse of remedial sanctions in the criminal
sanctioning track in the Walloon part of the countr

22 Remedial action that classifies as a security oreasiot requiring a conviction, is the interdictito exploit
the installations that caused the offence for &mjidelay set by the court. Such prohibitions carsbaedex
officio based on Article 16.6.5 DABM.

% Hof van Beroep Gent, 27 juni 2014, O.M. t. Vuhpublished
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b/ Article 44 of the Belgian Criminal Code givestbriminal courts a general possibility to
order, ex officiq arestitutio at integrumThis Article has been used with regard to bugdin
permits, to order the restoration of a place irortginal state.

2.3/ NGO'’s can be a civil party in criminal proceegs. The law regulating this is the general
criminal procedure law regarding civil parties. (Cigarties can join a pending case by a
simple declaration (the public prosecutor has & tlualert “all known victims” of a case he
is prosecuting). They can also start the crimirralcpedings, through a direct summoning
with the court or through a complaint with the istrgation judge. If doing so, the civil party
has to pay a bail. If a conviction is pronouncée, ¢ivil party recovers her bail.

Civil parties have pre-trial and trial rights. Thoee-trial rights (e.g. ask for additional
investigation access, access to the criminal fight to attend hearings of the investigation
tribunal) allow them to function as watchdogs tejx¢he investigation progressing.

Standing as a civil party typically aims at regtdn, in naturawherever possible, in damages
where or insofar restitutiom naturais not possible. Damages include material and Imora
damages.

So yes, NGO’s can obtain remedial action by clagmniastitution. See also article 16.6.6
DABM, which gives the civil party a specific acceaegemedial action.

In a very interesting judgment of January 2016,Bkgian Constitutional Court clarified the
moral damages NGO'’s are entitled to. The Constitiati Court held that the provision of the
Civil Code (Art. 1382) concerning fault based lidpiis violating the Articles 10 and 11 of
the Constitution if interpreted in such a way sattBnvironmental NGO’s can only claim one
symbolic euro as compensation for moral damages Afticles 10 and 11 of the Constitution
enshrine the fundamental rights to equality and-aisarimination.

The Court argued that the moral disadvantage aimamental NGO may suffer due to the degradatiothef
collective interest in the defence of which it gablished is, in several respects, special. Ifiteeplace, that
disadvantage does not coincide with the ecologleahage caused, since ecological damage constitateage

to nature, so that the whole of society is harnfdte damage concerns goods such as wildlife, wateradr,
belonging to the category aks nullius or res communesFurthermore, the damage to non-appropriated
environmental components can as a rule not be asdthwith mathematical precision, because it ineslaon-
economic losses. In terms of the rules governing kability, judges must assess the damag&oncretoand
they may base it on equity if there are no otheamsdo determine it. The compensation must, agsfgossible,
reflect reality even in the case of moral damagshbuld be possible that in the case of moral dgma an
environmental NGO, the judge can estimate the darmagoncreto In these circumstances, s/he should take
into consideration the statutory objectives of €O, the extent of its activities, its efforts tealise its
objectives and the seriousness of the environmedatabhge at stake. Limiting the moral damage tosynabolic
euro is in that respect not justified. It would pdisportionality harm the interests of environmemi@Os that
play an important role in guaranteeing the contstital right of the protection of the environmemherefore,
the Constitutional Court promoted another integieh, concluding thatArticle 1382 of the Civil Code does
not infringe Articles 10 and 11 of the Constitutierhether or not read in conjunction with Articl23 and 27 of
the Constitution and Article 1 of the First Additad Protocol of the European Human Rights Conveniiothat

the interpretation does not preclude the grantingat legal entity pursuing a collective interestclsuas the
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protection of the environment or specific composaeritit, compensation for moral damages to thatectilve
interest, that goes beyond the symbolic sum okone” **

3. The right to be presumed innocent

3.1.What are the basic principles of evidence enahminal law of your country? Are the

3.2.How do you see the impact of the principlenmiticence on the prosecution policy? Do

means of proof free or restricted? What evidenamast often used in environmental
cases? What type of evidence creates troublescfistly, too difficult to obtain, to®
easily mismanaged by environmental inspectoratgs, ...

you feel it has an overly restrictive impact, imggal, for some type of cases?

3.3.How do you see the impact of the principle be aissessment of facts and gpilt

(intentional / negligence) in the conviction deorsi? Do you feel it has an overly
restrictive impact, in general, for some type ofes

3.4.How do you see the impact of the principle lo& $anctioning decision? Do you fee] it

Please illustrate your answer with case-law example

has an overly restrictive impact for some typeasfcdions?

3.1/ The basic principles of evidence in crimiraal/lare the following ones:

The burden of proof is on the prosecution.

The constitutive elements of the offence and trmaatability of the defendant for the
offence have to be proven beyond reasonable detastdard of proof).

As a rule, the assessment of evidence is a factatkr left to the sovereign discretion of
the criminal court. It is up to the discretion betjudge to determine whether, given the
evidence, there has been a breach of law and,, ifwbether this breach of law is
imputable to the defendant charged with it.

There are a limited number of exceptions to theqipie of discretionary assessment of
evidence where the legislator specifies the probatalue of certain forms of evidence.
One of those exceptions is significant in the pssoaf proving environmental offences. It
concerns the probative value of notices of violatid notice of violation drawn up by a
competent civil servant is an official document @vhiaims at providing evidence in
criminal proceedings. Notices of violation condgtuhe basis for the vast majority of
environmental case-load entering the criminal sanitg track. A notice of violation
usually has the probative value of simple inforim@tiwhich the criminal court evaluates
at its own discretion. However, with regard to eammental offences the legislator nearly
always confers a special probative value to notmesiolation drawn by specialised
inspectorates: these notices of violation have geb value until proof of the contrary,
limited to what the reporting official has persdpastablished (seen, heard, smelt, etc.)
(as opposed to deductions he makes, e.g.). Thanalirmourt must in principle accept
these findings as true. It can only dismiss or i@itt them if proof of the contrary has
indeed been provided. Such proof can be provideallbyeans.

The means of proof are free.

4 Constitutional Court, n° 7/2016, 21 January 2046gelbescherming Vlaanderen
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- Doubt benefits the accused, be it doubt on theenge of (one or more of the constitutive
elements of) the offence, or doubt of the accoultybf the defendant for the offence, or
doubt on the existence of an element that couldente the sentencing severity to the
disadvantage of an offender.

Notices of violation are nearly always the backbohenvironmental files.

The evidence provided by the personal observatane public officer who drafted the
notice of violation is very often crucial, espelyiavhen the notice of violation has probative
value until proof of the contrary. In water pollni cases, notices of violation rather typically
include laboratory analyses of the water. The latuores are formally recognized for such
types of analyses. In noise hindrance cases nassumements play a part. Pictures taken on
the setting of the offence, nowadays pictures ilows, are extremely useful to help to
establish the facts. Cheap, easy to provide amncleaff: a good practice to encourage. This is
especially true for ‘green offences’: habitat destion, illegal bird capture and holding, ...
Such cases benefit a lot from pictures. Commentthéydefendant and other people present
when detecting the offence, if heard and next @by the public officer drafting the notice
of violation, additionally carry some weight. So domplaints by neighbours, especially if
repeated.

Air pollution seems to pose a problem in terms alfection of evidence. Dust and odour
hindrance cases excepted, few air pollution casashrthe courts. Dust and odour hindrance
cases can -- simply, cheaply and effectively -ptm/en through personal observations of the
public officer who made the notice of violation. t&@f such observations add up with
(repeated) complaints from the neighbourhood.

All in all, however, the proof of environmental e does not appear to raise a problem. The
vast majority of cases brought to criminal coumsl dining administrations gets evidenced
without major technical problems and costs. Thens reaaspect of accountability of a
defendant seldom raises difficulties neither. Thdt gequired for environmental offences is,
as a ruledolus generalisor negligenceDolus generaligs present whenever the defendant
has knowingly and willingly committed the illegadts. The knowing and willing relates to
that facts as such, not their illegal charactemglidence is a factual issue, appreciated by the
court, most often using the standard of what aomatsle person would have done under the
same circumstances.

Exceptionally guilt is presumed by law. Thus, faostance, Article 31, 82, of the Brussels
Environmental Enforcement Code. According to thatvsion and unless proven otherwise,
the fact to cause or perpetuate directly or indiyg@ircraft) noise that exceeds the allowable
standards is deemed to have been committed duenéglegence of the perpetrator thereof
and is hence a criminal offense punishable by #realhies provided for in Article 31, 81, of

the Code. The Constitutional Court, checking thestitutionality of this provision as regards

the constitutional principles of equality and nasedimination, reasoned as follows.
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Article. 6 (2) ECHR does not prohibit the use odgarmptions in criminal law. When employing presuomns in
criminal law, the legislator is however requiredstoke a balance between the importance of what sake
and the rights of the defence. In other words,ttemns employed have to be reasonably proportidnattee
legitimate aim sought to be achieved (ECtHR, 2¥ 20002,Janosevio/. Sweden, § 101). Since the airlines and
their staff are professionals who can be expeatdthdow the existence and content of the noisddisgt by the
Brussels Capital Region it is not unreasonabler&syme negligence on their part in case of non-tiange
with those standards. Article 31, 82, of the Coliiewss to provide proof to the contrary, so that firesumed
offender has the possibility to prove that no rggtice was committed. Moreover, he may also relyhen
justifications contained in Book | of the Penal @pduch as the state of emergency or compulsiothdn
absence of contrary evidence, the conclusion optlsecuting authorities is considered sufficientrteet the
requirements of proof, which rest on the proseguéinthority. The contested provision is justifigdthe need to
ensure the effectiveness of the noise standanase,sin the absence thereof, it would be extrerdéficult or
impossible in practice to provide proof of an infement.

The Court concluded that the contested provisioesdnot unjustifiably undermine the
presumption of innocence guaranteed by Articled.the European Convention on Human
Rights®®

3.2/ Prosecutors tend to prosecute cases theydewribey will win. There are indications that
the presumption of innocence creates a bias imptbsecuted case-load and offences. The
prosecuted offences concentrate to a large exteraffences that are easy to prove, such as
not having the legally required environmental péran common law offences such as
forgery. The bias seems more relatedhi® efforts needetb make the case than to evidence
problems as such. Note that we have a predominahe®n-specialized judges handling
those cases.

3.3/ We are not aware of any overly restrictive éctpof the presumption of innocence on the
assessment of facts and guilt by the courts.

3.4/ We are not aware of any overly restrictive actpof the presumption of innocence on the
sanctioning decision. When imposing a forfeiture iltdgal benefits, the courts tend to
determine the forfeited amount on the safe sidelddt is proven, but this cannot be labelled
as an overly restrictive impact.

4. The privilege against self-incrimination

4.1. Does the environmental law in your country enédn extensive) use of self-monitoring
and -reporting obligations? Does it provide in isjon rights to ask for information,
sanctioned when not complied with?
4.2. If so, are you aware of prosecution diffiedticaused by the privilege against sglf-
incrimination? Is it easy to draw the boundariesmeen evidence that can be used and
evidence that cannot be used because of this gge/Please illustrate your answer by
case-law.

% Constitutional Court, n° 25/2016, 18 February 20E6ropean Air Transport Leipzig GmbH v. Brussels
Capital Region Government.
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4.1/ All environmental law in the country (fedegsald regional) makes extensive use of self-
monitoring and —reporting obligations, most typigdbr air emissions, wastewater emissions
and groundwater use. The picture with regard tetgamed interrogation rights, however, is
uneven. In Flanders, such rights used to be praseaiter environmental legislation, written
three to more decades ago, but have not been ettlud more recent legislation. The
possibility of difficulties of with the privilegagainst self-incrimination combined with their
very limited added value — asking for informati@mains possible — contributed to this
legislative evolution. Thus, for instance, sucttig not provided by the Flemish Title XVI
DABM. A sanctioned interrogation right, however,gsovided by Article 11, 81, ljuncto
Article 31, 81, 1° of the Brussels-Capital Envircemtal Enforcement Code and Article
D.146, 1°, a)juncto Article D.154, 2° of the Walloon Environmental GodAt the federal
level, the Articles 15, §2, 3° and 17, §1, 6° of faw on product regulatioff introduce a
sanctioned inspection right to be given “all infaton” required to fulfil the inspection
duties, which is different from a right to interaig persons such as provided by the Brussels-
Capital and Walloon legislations but could nonetkslalso lead to problems with regard to
the privilege against self-incrimination.

4.2/ In view of the above information, eventualfidiflties could only arise for breaches of
Walloon, Brussels or federal product standardslagon.

We have no knowledge of a single published crimamairt judgement where a breach of the
federal product standards legislation was at stdkerefore we obviously are not in position
to detect whatever difficulty with the privilege agst self-incrimination in this strand of
environmental law enforcement. The lack of courtadmost probably has its roots in
compliance monitoring and control practices withited drafting of notices of violation.

For similar reasons, we are not able to commertifbiculties with the privilege against self-
incrimination with regard to the prosecution ofdwkes of the Walloon and Brussels-Capital
Region. Published criminal court judgements docuimgnthe environmental sanctioning
policy with regard to both these regions are vaergree. Thus, for instancAménagement-
Environnementthe leading environmental law journal for the Wah and Brussels-Capital
Region, published in 2013 and 2014 considered hegebut five judgements in criminal
cases, from which four concerned building permiénées and one a hunting offerfée

5. The protection against double jeopardy

5.1. Are criminal courts in your country confrontedth double jeopardy when dealing
with environmental offences? If so, what is theidgp case-set: a combination with

% Wet 21 december 1998 betreffende de productnorteenbevordering van duurzame productie- en
consumptiepatronen en ter bescherming van het lkefimnde volksgezondheid en de werknemers, as fieddi
27 Aménagement-Environnemeitdex 2013-2014, 5-7.
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administrative fines, with penalties from otheripplareas such as for instance agricultural
policies?
5.2. Are there discussions with regard to the scofpéhe guarantee? Areas of doubt,
vagueness? What, for instance, about EU-regulatregarding extensive farming and
mandatory cuts in the income support to farmersrwindringing the cross-compliange
conditions?

Please provide a case from your country to disthissguarantee.

5.1/ When dealing with environmental offences ouimmal courts are occasionally
confronted with double jeopardy. Administrative ifig systems aiming to punish
environmental offences exist at all state levelederal and regional. At all state levels,
parliaments have designed them in a way to exclodegt the least restrict severely, the
possibility of a double prosecution / trial and [@iment as regards the criminal sanctioning
of the same environmental offences. They contaipli@k provisions to this effect. As a
result, double jeopardy including a criminal casd an administrative fining case with regard
to one same environmental offence are scarce. 8@ where it occurred, a case with a rather
unusual set of facts, was judged by the Court oftHnstance of East-Flanders, division
Oudenaarde. The offence had been chronically kirgfcthrough time. The incriminated
period prosecuted with the court was more receant the incriminated period punished by an
administrative fine. However, the motivation of th@ministrative fine considered the relapse
the criminal court subsequently had to deal witlaggravating the severity of the facts under
consideration for administrative fining: the relapaotivated a more severe fine. The severity
of the administrative fine and its motivation wewdnfirmed with the competent
administrative court. The Court of First Instanaddged that, by including the relapse as an
aggravating factor in the sentencing of the ol@etd, the “grass had been mowed under its
feet”: by punishing the more recent facts it wobtdach théNon bis in idenprinciple.?®

Note that the legislative solution to double jealyarregarding environmental law
enforcement, a general feature of our environmest#brcement law today, did not
systematically exist some fifteen years ago. Oypr&ue Court has been very slow in picking
up the Strasburg-jurisprudence on the punitive adtar of administrative fines, starting to
acknowledge it properly but fifteen years ago. Thiswness has been nurturing undue
confusion in legal practice at all levels until soten-twelve years ago. Typical for this past is
the following case judged by our Constitutional @ou

The administrative penalties laid down in Article @f the Decree of the Flemish Region of 23 Jant88/1 on

the protection of the environment against pollutipnfertilizers are applicable on violations contertt by the
farmers that infringe the obligations of the DecrEleey have therefore essentially a repressiveacharand are
criminal within the meaning of Article 6 ECHR andti&le 14 ICCPR, says the Court. The principlenof bis

in idem is violated when the same person, after previoadlgady have been convicted or acquitted, is
prosecuted again for the same conduct for offendtssthe same essential components (ECtHR, May2001,
Fischer v. Austria, §§ 5-27; ECtHR, December 7, 20B8@user-Spornt. Austria, §§ 42-46§. In the case
referred to the Court the prosecuted party was awoidemned yet by a final judgment, but had paid an

% Court of First Instance of East Flanders, divisi©udenaarde, 18 November 201fjdschrift voor
Milieurecht2016, 268-269.

2 |n later cases, the Court is referring to ECtHRyng chamber, 10 February 20@®lotoukhinev. Russia, §
82; see judgments n° 91/2010, 28/2012, 112/201P2083, 61/2014, 86/2015.
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administrative fine. That circumstance, which metreg the administrative fine by the administratican be
imposed without prior review of a judge, does n@vent that the principle afon bis in idenmapplies, since the
contested decree allows that a person is punistied in a row for the same atts

Insofar a typical case-set can be detected, ieste regarding the ‘bis’-element of double
jeopardy. Defendants tend to consider other meadina hurt their purse to be punitive
sanctions. Thus, for instance, environmental taselssidy cuts, bills for remedial action pre-
financed by local authorities or environmental awisirations (such as waste disposal
measures against illegal waste dumps), ... On geetfae courts deal quite effortless with
those recriminations, making the difference withnetary punishment.

Case Law: a few examples

The Constitutional Court was of the opinion thata on waste for which a take back obligation exisannot
be considered as a criminal sanction, so that theuél not be a violation of theon bis in idenprinciple when
those taxes are combined with the criminal sanstimovided for in the same Dectée

A regional administrative court ruled that cleanuqgcosts for an illegal waste dump are no admmatise fine
as provided for by Title XVI DABM nor an administiee fine imposed by any other authority. Such cieg
costs indeed do not aim to punish the offendertbybut an end to the consequences of the envirotainen
offence. Therefore the argument of the defendaat tite administrative fine would beBis in idemas he
already payed cleaning up costs, is not valid. &Hiasts contain no breach of tNen bis in idenprinciple.*

Curiously, even the additional sanctions that tgiyccomplete main sanctions in criminal
sentencing did raise some debate too. The ConstiitCourt disposed with it as follows.

The special confiscation provided for in Article d2the Penal Code is an additional sanction antsdo add
suffering or to provide for compensation. In botses, it can be ordered only if the defendant e b
convicted to a primary sanction. The forfeiture rh@yimposed by the court in cases of crimes in ig&nender
the conditions laid down in Articles 42 and follawgi of the Criminal Code. Providing an additionaha#on
imposed in conjunction with a primary sanction astsis not in breach of the principle dn bis in idemAn
additional sanction can also be imposed by a stpatecision if the decision is made following theaf
conviction by a criminal court without a new proaeel being opened and provided there is a closeblatween
the two penalties (ECtHRlaszniv . Romania, September 21 2006, §§ 68 t3°70)

5.2/ Some judicial hesitations can be detectedrdag; mandatory cuts in the EU-funded
income support to farmers who breach the cross-ttange conditions that are part of the
CAP-policy on extensive farming. See the followoage-law.

a/ In a judgment of August 2015 a Flemish regi@thhinistrative court had to consider a case whdegraer,
acting on land zoned as a nature area, had codvgrésslands to a cornfield without the permit el
Previously to the administrative fining, a subsidyt of 649 € based on Regulation (EC) 73/2009 as

%0 Constitutional Court, n° 67/2007, 26 April 20@@....

31 Constitutional Court, n° 106/2008, 17 July 2088belauto.
32 MHHC-12/5-VK, 16 February 2012.

33 Constitutional Court, n° 67/2007, 26 April 20@@....
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implemented by Regulation (EC) 1122/2089had been imposed to the farmer. Indeed, his illeg#ion
qualified as a breach of the cross-compliance d¢mmdi that are part of the CAP. In court, the farargued that
the administrative fine imposed to him breachih bis in idenas he had already been punished previously by
the subsidy cut. The court agreed with the arguniequalified the subsidy cut as a monetary pgndihe fact
that Regulation (EC) 1122/2009 linked the percemtaigthe subsidy cut to negligence (Article 71, Stgndard
subsidy cutyersusintent (Article 72, 20% standard subsidy cut)tder modulated the level of the subsidy cut
through criteria as the seriousness and the egfethie infringement, and also considered more sevats for
repeat infringements, was an important elemenhénrotivation of the verdiét. The judgment was appealed
(cassation appeal). In a judgment that came asharrpainful anti-climax, the Council of State &g the
appeal by lack of interest of the appellant in¢bse. The lack of interest was deduced by laweptiocedural
circumstance that the appellant hadn't introducéthaly brief in response to the defendants brfef.

In a case of June 2016, however, the same couit,ibea different composition, held that subsidytscwere
administrative sanctions without any repressiveirgathat only addressed persons who freely optediiere to
the CAP income support system instituted by theeafientioned EU regulation¥.

b/ Similar hesitations exist in the criminal saantng track, as is illustrated by the very recemigment of the
Court of Appeal of Antwerp. In a judgment of 12 Glm¢r 2016 the Court reformed a judgment of the Cofur
First Instance of Antwerp, Division Turnhout, ofJBne 2015 that declared a prosecution non redeiiab
breaching théon bis in idenprinciple as the offences prosecuted had alreaéy Bpunished” by subsidy cuts.
% The Court of Appeal didn't agree with the Finsstance judgement. Not only did the subsidy cubliver but
one of the several parcels of farmland involvedhi@ case, at a more fundamental level it considaighitly,
that a subsidy cut, even if being a sanction, tsanpunitive sanction (“straf”) leading to the appbility of Non

bis in idem.To reach this viewpoint it analyzed the legal gisifor the subsidy allowance, stressing the free
choice of the farmer to contract the obligatioret thext were sanctioned by the subsidy cut.

It is noteworthy that similar doubts can be obseérire recent Dutch case law. Two Dutch
appeal judgments of November 2015 and February 2fldpted the different positions
observed in the aforementioned case law.

a/ In its judgment of 25 November 2015, the Apg@alirt of Arnhem-Leeuwarden decided that the prasacu
of facts that had already given rise to a subsigdybased on Article 72 of Regulation (EC) 1122/20@%the
case under consideration more precisely a subsidyot 100%, breached thion bis in idemprinciple.
Interestingly, the court referred to the principe enshrined in Article 50 of the Charter of Fundatal Rights

of the European Union, equally mentioning Articlé &nd Article 52.3 of the Charter. As with the Fisim
judgment, the circumstance that Regulation (EC)212009 modulated the rates of the subsidy cutsgalon
criteria “characteristic for criminal punishmentich as intent” played a part in the motivation lué decision.
An appeal (cassation appeal) against the judgmastledged by the prosecutor’s office. This appeaéds still
pending.*®

34 Council Regulation (EC) 73/20090f 19 January 268@blishing common rules for direct support sctefoe
farmers under the common agricultural policy an@kdshing certain support schemes for farmers, rating
Regulations (EC) No 1290/2005, (EC) No 247/20067)(Ro 378/2007 and repealing Regulation (EC) No
1782/2003; Commission Regulation (EC) no 1122/28030 November 2009 laying down detailed rulestifar
implementation of Council Regulation (EC) no 73/208s regards cross-compliance, modulation and the
integrated administration and control system, uriderdirect support schemes for farmers providedjothat
Regulation, as well as for the implementation ofu@l Regulation (EC) No 1234/2007 as regards eross
compliance under the support scheme provided somihe sector.

% MHHC-15/26-K6,13 August 2015.

3 Council of State n°. 234.452, 21 April 2016.

¥ MHHC/M/1516/0142, 30 June 2016.

38 Court of Appeal of Antwerp, Xlith Chamber, 12 Ooép 2016, unpublished.

% Gerechtshof Arnhem-Leeuwarden, 25 November 20 HARL:2015:8975.
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b/ The Appeal Court of ‘s Hertogenbosch judgmenfi@fFebruary 2016 took the other view. It qualiftbeé
subsidy cut as a remedial reaction to a situatiat, tboiled down to its essence, could be sumnthrizea
farmer having enjoyed a subsidy he simply was natled to. This remedial reaction served the prdpancial
management of the public funds of the Union. Thanefstarting a criminal prosecution subsequeat sabsidy
cut constituted no breach Wbn bis in idemTo reach its decision, the court made ample eefe to case law of
the ECJ regarding the nature of subsidy cuts: B§@d489/10) and, additionaly, Akerberg Franssor6(G/10).
It framed the modulation of the percentages ofsthiesidy cut through criteria as negligence anchirgs a way
to achieve proportionality without arbitrarine8s.

6. The right to proportional penalties

6.1. Have you noticed, in your practice, environtaknases where the penalties inflicted
were too severe?

6.2. If so, could you elaborate and tell why yola iee penalty was too severe?

6.3. At the level of the Council of Europe, Recomuition No. R (92) 17 of th
Committee of Ministers tot member states concergimgsistency in sentencing states] in
its point B.7.a: As a matter of principle, every fine should be imitthe means of th
offender on whom it is imposédDo you consider that proportionality in punishmh
requires to have consideration for the extent tacwhhe penalty hurts the offender,
implying, for instance, that for identical offencasfirm with healthy finances should be
punished with quite higher fines than an individwath a low income? What is the
punishing practice in this regard in your country?

6.1/ Yes, we have observed two strands of casewhere there obviously was a problem
with the severity of a penalty imposed: the adntiats/e fining of offenders with limited
financial means and the forfeiture of illegal betseby criminal courts where the benefit
consists in illegal income (as opposed to avoideddelayed costs) generated by the
exploitation of a plant without environmental petrmi

We feel it should be added that, on average, santgvels, especially fine levels, tend to be
situated at the lower end of the margin betweemimmum and maximum levels stated by
the law. Curiously, there is little evolution irode levels since some 20 yeéfs.

6.2/ a/ With regard to the administrative fininige tFlemish fining administration, which was
created when the new enforcement legislation emti@te force in 2009, has been sentencing
without consideration for the financial means oé tbffender. As the motivation of its
sentencing decisions made apparent, it based ritersgng policy solely on three criteria
provided for by Article 16.4.29 Title XVI DABM: theseriousness of the offence, the
frequency in offending and the circumstances undgch the offences were committed or

0 Gerechtshof ’s Hertogenbosch, 10 February 20HSIEE:2016:375.

“1 With empirical data:C.M. BILLIET, “Bestraffing van milieucriminaliteitde beboetingsambtenaar als derde
speler op het veld”, in L. LAVRYSEN (ed.Het Milieuhandhavingsdecreet in de praktijk. Eearjaieuwe
milieuhandhavingspraktijk onder de lgeBrugge, die Keure, 2010, (83) 123-125; C.M. BIED & S.
ROUSSEAU, “Milieucriminaliteit: verbeurdverklaringan wederrechtelijk verworven vermogensvoordelen in
cijffers”, Tijdschrift voor Strafrech012, (195) nr. 12.
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ended. Proportionality with regard to the meansthed offender hadn’t a place in the
sanctioning practice. This led to a correction ppeal, by the Environmental Enforcement
Court of Flanders. The first case leading to aemiron was judged in 2012. The offender was
an elder man, living alone of a retirement payesfslthan 600 euro a month, less than the
monthly minimum income guaranteed by the stateg&lee proof of his income. He was fined
429 euro for a minor waste management offence:ibgrthe remains of a doghouse and,
meanwhile, unguardedly burning some 50x50 metemefdowland. The court invoked
Article 16.4.4 Title XVI DABM, a provision requirip proportionality for all types of
sanctioning, punitive and remedial. It held: “Besawf the punitive nature of administrative
fines, with inflicting pain as first sanctioning &p reasonably it has to be accepted that the
requirement of proportionality between the factstiom one hand, and the fine imposed for
those facts on the other hand, imposes a propatiiprrequirement where, when assessing
the severity of the fine, under case-specific eimstances not only the fine amount as such is
to consider but also the extent to which this anidumts the offender in view of his financial
capacity. There is manifestly reason for such priqaality assessment when the offender
has a very limited financial capacity*®. The court annulled the fine on grounds of manifes
disproportionality and lowered it to 137,50 eurtirdugh time it extended its requirement of
such refined proportionality to two other categerd@ offenders: offenders with a socially
vulnerable family situation and offenders in needgumstances, applying the first extension
for the first time to an offender who was a singiether with proven health problems and
three children of schooling age, including one datlege®®, and the second extension once to
an offender, husband and father of small childsghp one month before committing the
offence, a waste related offence, had suffereddbe of the house the family rented, with
most of the family’s belongings, in a fité

b/ In Flanders, criminal courts use the sanction farffeiture of illegal benefits in
environmental cases. They appear to handle mosy #aes cases where the benefit consists
in avoided costs. Cases where it consists in illeg@me generate more and more successful
appeals.” Especially the illegal income generated by thelaation of plants without
environmental permit has given rise to very sulishforfeited sums in first instance that
were deemed to be too high by the court of apddas was especially so in the years where
gross benefits where forfeited, an approach thaec an end around 2004. The prosecution
too appears to have difficult with this kind of lefih There is an issue with the valuation of
such illegal benefitg'®

*2 MHHC-12/12-VK, 22 March 2012.

3 MHHC-14/24-VK, 3 April 2014.

* MHHC-13/93-VK, 7 November 2014.

% C.M. BILLIET & S. ROUSSEAU, “Milieucriminaliteit:verbeurdverklaring van wederrechtelijk verworven
vermogensvoordelen in cijfersTijdschrift voor Strafrecht2012, (195) 203-204; C.M. BILLIET & S.
ROUSSEAU, “Milieucriminaliteit: waardering van waedechtelijk verworven vermogensvoordelen”,
Rechtskundig Weekbla12-13, (483) 493-496 and 498-499.

% C.M. BILLIET & S. ROUSSEAU, “Milieucriminaliteit: waardering van wederrechtelijk verworven
vermogensvoordelenRechtskundig Weekbla)12-13, (483) 493-496 and 498-499.
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6.3. Yes, we feel proportionality in punishment kasonsider the extent to which the penalty
hurts the offender. And indeed, this assessmeptagfortionality should also pay attention to
the offender with deep pockets, taking along matriicial capacity in the determination of fine
levels. As proportionality in sentencing takes gl@blend of factors, we cannot foresee a
straightforward standard outcome. Yet, reasonadmyassessment of proportionality taking
along in a systematic way the financial capacitpfénders, would lead in a fraction of the
caseload to a higher fine for offenders with deepkpts than for offenders with shallow
pockets when punishing identical facts. The punigtpractice in this regard in our country
mainly pays attention to the situation of offendevgh limited means. However, when
punishing a legal person together with a naturedqre professionally involved with it for the
same facts, the legal person is punished more al§/ér In this specific case setting, there is
some discounting of the deeper pockets of the firm.

The Belgian Constitutional Court acknowledges timepartance of proportionality in
punishment, for criminal as well as administratpenalties. A recent judgment made an
interesting observation relating to the importammdediscretion in sentencing to achieve
proportionality.

The Constitutional Court held, to start with, thia¢ principle of proportionality of criminal or admstrative
penalties implies that there is a reasonable cglahiip between the sanction imposed by the judicarthe
administration and the seriousness of the punishatftingement, taking into account all the elerseat the
case. The principle could be violated by the leisl if he provides too narrow limits to the did@me of the
court or the administrative authority, so that duld not be possible to take into account all #levant aspects
of the case or if he provides a single penalty ihamanifestly disproportionate to the seriousnetshe
behaviour he wants to punish. The explanatory mantum of the contested provisions of the Brussels
Environmental Enforcement Code shows that the ehoicfairly large margins between the upper andelow
limits of the penalties, both with regard to crimlirpenalties and to alternative administrative gineshich
consequently leaves wide discretion for the couthe authority by whom the sanction is imposedhésresult

of taking into account the specificities of envineental criminal law. Unlike infringements on profpeand
persons to which the traditional penal code rejates seriousness of environmental violations cany widely.

For violations of the environment it is much moifficllt a priori to determine the precise impact and severity
of an act. Thus hampering surveillance could, ddimgnon the case, have no impact on the environnoefast
have big consequences. The Court held that thenitodg of the difference between the minimum pumisht
and the maximum punishment provides the court eraitiministration precisely with the possibilityitopose
the penalty which is most appropriate in relatiorttie infringement and its impact on the environmend
therefore promotes observance of the principleropgrtionality of penaltie&®.

7. The right to respect for private and family live

7.1. Have you noticed an impact of the right tgpees for private of family life on th
environmental adjudication in your country? If yesuld you please provide examples

112

47 C.M. BILLIET, T. BLONDIAU & S. ROUSSEAU, “Punishig environmental crimes: an empirical study
from lower courts to the court of appedRegulation & Governanc2014(8), 472-496.

8 Constitutional Court, N° 25/2016, 18 February 20EGropean Air Transport Leipzig GmbH v. Brussels
Capital Region Government.
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form the case-law illustrating this influence?
7.2. Would you be willing to use this right in s@ppof environmental adjudication and,
S0, in which type of cases?

f

7.1/ Article 22 of the Belgian Constitution is nigaat copy of article 8 of the ECHR. It has
been introduced in the Belgian Constitution by tbestitutional amendment of 31 January
1994. The Constitutional Court has held consitestnce its judgment n° 50/20%3 that
the constitutional legislator has sought to mala #rticle consistent with Article 8 ECHR,
and that it should be interpreted in conformityhnibie jurisprudence of the ECtHR. In that
first case, concerning a demand for annulment DEeree (Act of the Regional Parliament)
of the Walloon Region of 8 June 2011, amending &r&e of 23 April 1994 on the
establishment and operation of regional airpottseferred to the ECtHR Judgment of 21
February 1990 irPowell and Rayner v. United Kingdaand to the Chamber Judgment of 2
October 2001 iHatton v. United Kingdor® The Constitutional Court held that when noise
from aircraft is reaching intolerable levels, timaisance undermines the rights conferred on
residents in the vicinity of an airport by ArticB2 of the Constitution. Although the right to
the protection of a healthy environment is contdime Article 23 of the Constitution, it
cannot be inferred from that fact, that Article 2@uld not be invoked when noise could
prejudice the respect for private and family lifgjaranteed by that provision. While the
demand for annulment was rejected in that tase a Judgement of the same Hayhe
Constitutional Court partially annulled a provisiohthe Decrees of the Walloon Region of 8
June 2001 and 25 October 2011 amending the Ac8dfuly 1973 on noise abatement. That
provision provided for a delimitation of noise-espioe zones around regional airports in
function of the level of noise exposure from theem@pion of the airport. In the zone A the
land owners had the right to sell their homes ® dbvernment, while those situated in the
zone B were only entitled to a financial interventifor noise insulation measures. The
appellants challenged the relevance of the 70AJBnaximum set for distinguishing zone A
from zone B in the noise-exposure plan, given #pecialist scientific studies described as
unbearable any noise exceeding 66 dB (A) when "lwia$ used as the indicator. The Court
noted that none of the reports by the differentegtgpestablished that residents living in that
zone could occupy their houses without unreasondidtirbance to their private lives.
Soundproofing could reduce the noise levels seffity to remove the danger to residents'
health but they would still be unable to leave door windows open. Consequently, in the
Court's view, residents in zone B, in terms ofthigiht to respect for private and family life,
were essentially in exactly the same predicamenh@se in zone A, with the result that the

49 Constitutional Court, n° 50/2003, 30 April 2008an Caekenberghe and Others and asbl Net Sky amer©t
v. Walloon Government

¥ The Grand Chamber JudgmenHatton v. United Kingdonof 8 July 2003, that reformed the Chamber
Judgment came thus some months later.

*1 Other cases in which a violation of Art. 22 of tBenstitution has been alleged without successthae
following: Constitutional Court, n° 151/2003, 26 Wanber 2003gemeente Beveren and Others v. Flemish
Government;Constitutional Court, n° 56/2006, 19 April 200§emeente Beveren and Others v. Flemish
Government (concerning a Decree ratifying some planning pssions for projects for which imperative
reasons of overriding public interest are at stake)

%2 Constitutional Court, n° 51/2003, 30 April 20@&ckers and Others and asbl Net Sky and Othersaitoti
Government
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difference in treatment which the appellants hachglained of could not reasonably be
justified. In a judgment on the amended versiorthef said provisiotf, by which similar
rights were given to landowners of both (somewhddpsed) exposure zones, the Court
referred also to the Grand Chamber judgment oE@@8HR Hatton (1) v. United Kingdonof

8 July 2003. The Court found in that case no viotabf Art. 22 of the Constitution, read in
the light of the case law of the ECtHR on art. 83HRC However, the Court found a violation
of Art. 22 of the Constitution in another case ihieh the said provisions had been eased on
another aspett

With reference to the decision of the ECtHR of Anuhry 2006 in the cadauginbihl v.
Switzerlandthe Constitutional Court found no violation of A&2 of the Constitution in a
case where an Amendment had been challenged, mhwine (very strict) standards of the
Brussels Capital Region concerning radiation of NoPhone Network Antennas had been
lowered dowr.

The Constitutional Court referred also several stheo the judgment of the ECtHR in the
case ofKyrtatos v. Greece confirming that article 22 of the Belgian Condiidn can only
relied upon in cases of severe environmental potiuhat may affect individuals’ well-being
and prevent them from enjoying their homes in saclay as to affect their private and
family life adversely, without, however, seriougiydangering their health.

The Council of State suspended the decision to fjmddde use of the various runways at
Brussels International Airport, resulting in muclonma flights over the Brussels agglomeration
from a runway that has been used before only exunely, because, referring to art. 22 of
the Constitution and art. 8 ECHR, it was of thenap that the serious nuisances caused by
that decision, should be recognized as a seriotrtsramt difficult to remedy, that justifies
that the challenged decision, against which seravgsments concerning the legality of the

*3 Constitutional Court, n° 189/2005, 14 December52@@&bl Net Sky and Others and Deneye and Others v.
Walloon Government

** Constitutional Court, n° 101/2005, 1 June 20DBiry and Othersv. Walloon Governmensee also Council
of State, 2 December 2008, n° 188.48Riry and Othergno violation in that case).

%5 Constitutional Court, n° 12/2006, 27 January 20G@jand and asbl Inter Environnement Bruxelles and
Others v. Brussels Capital Region Government

%% Constitutional Court, n° 170/2014, 27 November£0&zw Federatie van Belgische Parkings and Another
Brussels Capital Region Governmefpnstitutional Court, n° 132/2015, 1 October 201&6zw Koninklijke
Vereniging der Historische Woonsteden en Tuinen Wamigieé and Others v. Flemish Government;
Constitutional Court, n° 57/2016, 28 April 2QIasschyn and Others v. Flemish Government

> The ECtHR held in that case:

“53. In the present case, even assuming that thiromment has been severely damaged by the urban
development of the area, the applicants have raidht forward any convincing arguments showing that
alleged damage to the birds and other protecteciespbving in the swamp was of such a nature adirectly
affect their own rights under Article 8 § 1 of tB®nvention. It might have been otherwise if, fosténce, the
environmental deterioration complained of had cstesi in the destruction of a forest area in théniticof the
applicants’ house, a situation which could have@a#d more directly the applicants’ own well-beifign
conclude, the Court cannot accept that the intenfe# with the conditions of animal life in the swam
constitutes an attack on the private or family ¢ifehe applicants.

54. As regards the second limb of the complaim,Gourt is of the opiniothat the disturbances coming from
the applicants’ neighbourhood as a result of the uan development of the area (noises, night-lightgtc.)
have not reached a sufficient degree of seriousnéssbe taken into account for the purposes of Artile 8”
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decision are raised, is suspend&dA slightly modified decision has been suspended @
penalty per day of infringement imposed by the Cair Appeal in Brussels on similar
grounds>® This was followed by a suspension by the Councibtate of an again modified
decision, because of the violation of Art. 23 af thonstitution and art. 8 ECHR An earlier
decision to use another runway more intensivelsulteng in more flights North of Brussels,
had been quashed by the Court of Appeal of Brf¥sd@sit that judgment was on its turn
guashed by the Supreme Court because of the waolati the principle of separation of
powers, due to the fact that the Court of AppeaBaissels had imposed itself a rather
detailed model of how to use the various runwaysgeémw of an equal repartition of the noise
burdens over the different areas around the affport

The first instance Criminal Court of Gent judgedthweference to the right to respect for
private and family life that a long lasting andises violation of that right due to unlawful

environmental nuisances should result in a compemséhat is significant higher than the
traditional symbolic 1 euro for moral damad@# couple of recent judgments of the Court of
Frist Instance of East-Flanders, Division Gentgjad in criminal matters, refers to Article 8

ECHR as interpreted by the ECtHR when acknowledgiagns for damages made by civil

parties who suffered hindrance (smells, noise, )ddse to the offences the court was
convicting. The link with this fundamental right ixplicitly made, preceding in the

motivation the attribution of damagé&8 This type of explicit motivation, however, seenu

to have been followed yet throughout the Belgiamicral case law in environmental matters,
remains exceptional.

7.2/ 1t can be derived from the Belgian case laat similar thresholds of the seriousness of
the negative impact of environmental nuisance avape and family are used as those used
by the ECtHR in the relevant case law based on8aBECHR. That limitation seems to be
justified given the objective and wording of ar2 @ the Constitution, which is not to combat
any environmental degradation.

8. The right to life

8.1. Have you noticed an impact of the right lifethe environmental adjudication in your
country? If yes, could you please provide examptem the case-law illustrating this
influence?

%8 Council of State, 19 December 2003, n° 126.@&Snmune de Woluwé-Saint-Pierre and Others.

*9 Court of Appeal, Brussels, 17 March 2085,én.2005, 308.

€9 Council of State, 11 May 2015, N° 144.32@n Doren and Others

¢ Court of Appeal, Brussels, 10 June 2013; confirtmg@ourt of Appeal, Brussels, 18 November 2013.

62 Cour de cassation, 4 March 2014.

8 Corr. Gent 4 June 200WjW 2007, afl. 173, note L. LavrysefMR 2008, 70; see in the same sense: Corr.
Turnhout, 2 December 2002; Corr. Turnhout, 4 Felyr@@03; Corr. Gent 11 May 2004; Corr Gent, 7 Fabyu
2005; Corr. Gent, 3 January 2008; Corr leper, 8avayer 2010;

% Court of First Instance of East-Flanders, Divis®ent, Criminal Chamber, 10 May 2016)published Court
of First Instance of East-Flanders, Division Gebtiminal Chamber, 14 June 20l#npublished See in the
same sense Criminal Court Gent, XXIst Chamber, gl 2009,unpublished.
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8.2. Would you be willing to use this right in sappof environmental adjudication and,
so, in which type of cases?

8.1/ There is no such case law in Belgium.

8.2/ As there is no equivalent of Art. 2 ECHR v Belgian Constitution, such cases should
be brought to the courts on the basis of Art. 2 RGihd it can be expected that the Belgian
judiciary would apply that provision under circurstes that are similar to those accepted in
the relevant ECtHR case law.

9. The right to environmental protectiorf”

9.1. Do you consider this right to have impact owi®nmental adjudication?
9.2. Do you agree with the proposition that, iniemmental adjudication, it is only fit t
impact on the sanctioning policy, meaning choice lawel of sanctions inflicted?

[®)

In the Belgian Constitution, there currently isereince to environmental protection in two
different provisions. Article @, the single provision of Titlebl'General Policy objectives of

Federal Belgium, the Communities and the Regioh#i@ Belgian Constitution, introduced

by the Constitutional Amendment of 25 April 200gtes that:

In the exercise of their respective competenciesFéderal State, the Communities and the
Regions foster the objectives of sustainable dewetmt in their social, economic and
environmental aspects, taking into account thedswify between generations.

This provision is the only Constitutional provisitmat sets policy objectives for the different
authorities, since it calls for integration of sistible development concerns in the different
policies of the authorities concern&d.

The fundamental rights are contained in Title litleé Constitution. One of the provisions of
that title deals with the so-called social, ecormrand cultural rights. Article 23 of the

Constitution, introduced by the Constitutional Arderent of 31 January 1994, provides in
this respect that:

Everyone has the right to lead a life in conformitigh human dignity. To this end, the laws,
decrees [...] guarantee, taking into account corregpog obligations, economic, social and
cultural rights, and determine the conditions faxercising them. These rights include
notably: [...] the right to enjoy the protection ohaalthy environment [...].

® This part is partly based on L. Lavrysen, “ChafteBelgium.” inThe Role of the Judiciary in Environmental
Governance Comparative Perspectives]. Kotzé and A. R. Paterson (eds.), Kluwer Laternational (Alphen
aan den Rijn, 2009), 85-122.

® B. Jadot, 'Pour une meilleure prise en compte'afevifonnement et les enjeux environnementaux d&ans
Constitution’, inEn hommage a Francis Delpérée: Itinéraires d'unatitationnaliste ed. Bruylant (Brussels:
Bruylant, 2007), 668.
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This article of the Constitution was extensivehbated by the constitutional legislator, yet
the right to the protection of a healthy environteas given relatively little thought. What is

certain, though, is that the term 'healthy envirenthis broadly interpreted. As appears from
the parliamentary preparations, every person has rfight to a decent, healthy and
ecologically balanced environmefttand:

[tlhe government has a special responsibility tsuea that future generations still have a
liveable environment. Its task in this respect isveay broad one. It not only covers
conservation, but also the controlling of water,aad soil pollution, a proper planning of the
available space and of farming and stockbreedintivides, and the promotion of
environmentally-friendly technologies in industrydacommunication&

It was however repeatedlyrfille fois répété®) emphasized that since the rights mentioned
in that article have no direct effect, no subjeetiights can be derived from théfriThey are
primarily meant to servas guiding principles for government policy andinstruct the
legislature

However, the provision also has other legal efteEisst, the parliamentary preparation of
Article 23 of the Constitution suggests that thadamental economic, social and cultural
rights are supposed to producetandstill effect’?> This is also known aghe principle of
non-regressionEnvironmental policy should pursue not only altigaenvironment, but also
an environment with a standard of health no lowsmntthe existing one. Th&tandstill
principle is an intrinsic element of fundamentatiabrights’® The government has a wide
margin of appreciation, though only in a certairediion. An impairment of the existing level
of protection can be penalized by the courts. ThesGitutional Court is quiet often invited to
check the conformity of Acts of the Federal or oegil Parliaments with that provisi@nThe
Court is consistently holding that Art. 23 of therGtitution implies astandstill obligation

" parl. St.[Senate] BZ 1991-1992, n. 100-2/3, B&rl. St.[House of Representatives] BZ 1991-1992, n. 391/1,
12.

% parl. St.[Senate] BZ 1991-1992, n. 100-2/1, 10.

%9 p. Martens, 'L'insertion des droits économiquesiasix et culturels dans @onstitution, RBDC1 (1995): 7.

"0 SeeParl. St.[Senate] BZ 1991-1992, n. 100-2/1, n. 100-2/3nd &1, and n. 100-2/4, 5, 14, 20, 70-74, e.g., at
5: 'The fundamental social rights, on the otherdhanust not have direct effect, and the workingyp#&lt that
this had to emerge unequivocally and explicitlynfrthe text of the proposal, and it will be repeatdwnever
necessary.'.

" Parl. St.[Senate] BZ 1991-1992, n. 100-2/3, 13. See Bkwd. St.[Senate] n. 100-2/4, 13 and 41, dMatl. St.
[House of Representatives] BZ 1991-1992, n. 389/1see also: Constitutional Court, 27 November 2014
170/2014 vzw Federatie van de Belgische Parkings and Bermpaiging van de Vastgoedsegt@ouncil of
State, 26 May 2008, n° 183.338eirs and OthersCourt of Appeal, Antwerp, 28 March 2012; CourtAidpeal,
Antwerp, 28 June 2005

"2 parl. St.[Senate] BZ 1991-1992, n. 100-2/3, 13. See Bimo. St.[Senate] BZ 1991-1992, n. 100-2/4, 85-87,
and Parl. St.[House of Representatives] BZ 1991-1992, n. 38&8/10nstandstill see I. Hachez, 'L'effet de
standstill Le pari des droits économiques, sociaux et celsyrAPT 24 (2000): 30-57, and G. Maes, 'Het
standstillbeginsel in verdragsbepalingen en in 28t.G.W.: progressieve (sociale) grondrechtenbesthg',
RW69 (2005-2006): 1081-1094.

3 Maes,supran. 21, 464.

™t did so in its judgments n° 78/2001, 50/2003/2603, 130/2004 , 150/2004 , 56/2006 , 74/2006 /X%,
145/2006, 87/2007, 114/2008, 121/2008, 114/200%2(0, 94/2010, 113/2010, 120/2010, 133/2010,
151/2010, 2/2011, 22/2011, 75/2011, 102/2011, ®B12144/2012, 159/2012, 44/2013, 108/2013; 1148201
177/2013, 118/2015, 119/2015, 170/2014, 12/20120346.
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regarding the protection of the environment thachudes the competent legislatorreduce
significantly the protection afforded by the appbte legislationin the absence akasons
related to the public interesin most of the cases the Court comes to the osiwi that there

is no reductioff or no significant reductidf of the level of protection. In some cases it is
admitted that there is or could be a significadiuction, but that this reduction is justified by
other reasons of public interést In a few cases the Court found the significauluction of
the environmental protection not justified by re@sof public intere&t.

The case-law of the Council of State also offemmesdallustrations. While a judgment of 18
December 2003 confirmed that the economic and lsogtas contained in Article 23 of the
Constitution do not “in principle” have direct eftethe following day an argument was found
valid that was derived from Article 23 of the Cangton, in conjunction with Article 8
ECHR, since the challenged decision on flying reutaround Brussels Airport
disproportionately and without compelling reasadinimged the right to health and to a healthy
environment. In a subsequent judgment, the CowicBtate ruled that the government has
the obligation to “guarantee the right to healtld @ine right to the protection of a healthy
environment equally for all citizens, as enactediiticle 23, third paragraph, 2° and 4°, of
the Constitution”. Furthermore the Council of Stdtees accept also the standstill effect of
Article 23 of the Constitution in the same terms tae Constitutional Couft The
(constitutional) right to (the protection of) a ltag environment also featured prominently in
a number of judgments and rulings of the ordinayrts and tribunal®

> E.g. Constitutional Court, N° 50/2003, 30 April0&) Van Caekenberghe and Others and asbl Net Sky and
Others v. Walloon Government.

® E.g. Constitutional Court, N° 130/2004, 14 Julp2pasbl Net Sky and Others v. Walloon Governmaerft:
150/2004, 15 September 20C#sbl Ardennes liégeoises and OthefGpnstitutional Court, n° 135/2006, 14
September 200&}'Arripe and Others v. Walloon Governmg@bnstitutional Court, n° 87/2007, 20 June 2007,
asbl Inter-Environnement Wallonie v. Walloon Goweemt; Constitutional Court, n° 114/2008, 31 July 2008,
Gilissen and Others;Constitutional Court, n° 114/2009, 9 July 20a8bl I'Erabliére Constitutional Court, n°
113/2010, 25 November 20185bl Inter-Environnement Bruxelles v. Brussels @dftegion Government.

" Constitutional Court, n° 94/2010, 29 July 2010M and Gewestelijk Stedenbouwkundig Inspecteur;
Constitutional Court, N° 12/2006, 27 January 20&éland and asbl Inter Environnement Bruxelles ande@s

v. Brussels Capital Region Government.

8 E.g. Constitutional Court, n° 137/2006, 14 Septen006,asbl Inter-Environnement Wallonie v. Walloon
Governmen(in which the Court found that the challenged [Bimns were also violating the EIA Directive and
Art. 7 of the Aarhus Convention).

9 E.g. Council of State, 29 April 1999, n° 80.0T8cobs(suspension of lowering down regulations to combat
noise from a racecar circuit); Council of State Ndvember 2008, n° 187.998pmans and Othelo violation

of the stand-still obligation by changing the modélusing runways at Brussels Airport); Council Sthte, 9
March 2009, n° 191.204&chweren and Ploumégno violation by reframing a provision of the Wadh Land
Use Code); Council of State, 2 December 2008,88442,Thiry and Othergno violation); Council of State,
25 November 2011, n° 216.49@pussement and OtherSouncil of State, 14 August 2012, N° 220.468bl
Ligue Royale belge pour la protection des oisefnex violation of the stand-still obligation bytliig a ban on
hunting when there is snow); Council of State, 2&ilA2014, N° 227.231asbl Ligue Royale belge pour la
protection des oiseauxCouncil of State, 16 May 2014, N° 227.48paepen and Other€ouncil of State, 7
November 2014, N° 229.09@sbl Association régionale environnementale andddek(no violation of stand-
still by increasing the threshold for mandatory Btk pig farms); Council of State, 11 December 2014
229.527 asbl Ligue Royale belge pour la protection desaise

8 E.g.: President District Court, Brussels, 14 Delsen2004 (concerning Brussels Airport); Court ofp&pl,
Brussels 9 June 2005 (concerning Brussels Airp@ourt of Appeal, Ghent, 14 February 2000 (conceyra
noisy feast hall).
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A second meaning in positive law (to a certain e&milar to thestandstilleffect), lies in a
combination of the economic, social and culturghts with the principles of equality and
non-discrimination, which are guaranteed by Argcl® and 11 of the Constitution. Under
these articles, the recognition of socio-economights must be ensured without
discrimination. According to the parliamentary paegion, an infringement of these
provisions by a legislative rule qualifies for rewi by the Constitutional Couft. Even
though the rule protects a healthy environmentvar distinct categories of persons, it must
not unwarrantedly offer a lesser degree of pradectd one category than to the other. In this
respect the Constitutional Court found a systertaoit building permits in violation of said
provisiond? and annulled a provision of a Decree validatingisdand use plans that had
been adopted after an EIA procedure that had ba@mdfdiscriminatory by the Council of
Stat&® The Council of State suspended a modificatiorthef use of runways at Brussels
Airport that was very detriment for habitants nasftBrussel8*,

A third legal meaning of the economic, social angdtuwral rights, according to the
parliamentary preparation, lies in a Constitutiampliant interpretation of laws, decrees and
other rules. Where they are open to several irggpons, a court of law is obliged to follow
the interpretation that is compatible with the Giinson ®® This means that, in case of doubt,
an environmentally-friendly interpretation is reamended in principlein dubio pro natura
This rule of interpretation is also capable of m@dg the public authorities’ margin of
appreciation in the granting of licenses for ati that are a potential threat to the
environmerf®. The Council of State referred to art. 23 of tren€litution to reject a demand
for annulment of a strict, on the precautionaryn@ple based, standard imposed on an
operator of GSM Antennd§ while in another case the Council of State jiesiifa
suspension of such a permit because the, on theayirenary principle based health
standards, would not be nf&tThe Council referred also to art. 23 of the Cdnstin to give

a broad interpretation of the notion of third pastihat should have access to a hearing in an
administrative appeal of an environmental pefinitThe Council referred to art. 23 of the
Constitution to substantiate that the prejudiceokad by a plaintiff against the delivery of a
building permit for a piece of highway should bexsinlered as serious and difficult to remedy
and justifies a suspension of the decidipthat any risk for a healthy environment should be
taken into consideration while checking the confitynof a project for which a building

8 parl. St.[House of Representatives] BZ 1991-1992, n. 383/Kee als®arl. St.[Senate] BZ 1991-1992, n.
100-2/4, 39, anéParl. St.[House of Representatives] BZ 1991-1992, n. 21833,

82 Constitutional Court, n° 78/2001, 7 June 20@&schini-Carnia and Others.

8 Constitutional Court, n° 114/2013, 31 July 2048 Recover Energy and gemeente Lebbeke.

8 Council of State, 13 June 2005, n° 145.43& Becker and Others

% parl. St.[Senate] BZ 1991-1992, n. 100-2/3, 13, &atl. St.[House of Representatives] BZ 1991-1992, n.
381/1, 9.

8 B. Jadot, 'Le droit & I'environnement',Lies droits économiques, sociaux et culturels dar@dnstitution ed.

R. Ergec (Brussels: Bruylant, 1995), 263.

87 Council of State, 4 November 2008, n° 187.&&/KNP Orange Belgium (sa Base)

8Council of State, 23 November 2012, n° 221.496enoy see in the same sense: Council of State, 20 Augus
1999, n° 82.130Ventet

8 Council of State, 18 September 2003, n° 123.9%nderputten

% Council of State, 1 April 1999, n° 79.73Balesse and Bonmassam the same sense: Council of State, 16
June 1999, n° 81.00Halleux and Lejeune
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permit is applied for, with the surroundings and #&ssigned function of the aféand that
the decision is explicitly reasoned on that asfect

1 Council of State, 10 April 2003, n° 118.2%54, Mobistar.
2 Council of State, 15 May 2008, n° 182.968mmune de Beloe#ee also: Corr Gent, 3 January 1995.
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