Protection of the environment through criminal law:
the implementation and application of the Eco-crime Directive
inthe EU Member States
Answers to the questionnaire
Estonia

1/ Who can be held criminally liable in your country?

a/ In Estonia, both natural and legal persons @hddd criminally liable. The criminal liability
of a legal person needs to be specified in theesponding provision, but it extends to almost all
types of crimes (excluded are only those whicharay be committed by natural persons).

A legal person is held responsible for an act whgltommitted in the interests of the legal
person by its body, a member thereof or by a seffarial or competent representative (8 14(1)
of the Penal Cod® Prosecution of a legal person does not precfudsecution of the natural
person who committed the offence (8§ 14(2) of theaP€ode), but it is possible to only hold the
legal person liable without prosecuting the natyratson(s). In the case-law of the Supreme
Court of Estonia, it has been accepted that thal Ilpgrson may be held liable for an act
committed by any employee, if it has been ordenedtdeast approved by a person listed in
8§ 14(1) of the Penal Code.

Legal persons are deemed to have acted without fusin act committed by a competent
representative thereof was inevitable for the Igmgakon (§ 3%70f the Penal Code), and are thus
not held criminally responsible (this, however, siaet preclude the liability of the natural
person).

b/ Persons inciting, aiding and abetting the acp&ipetrators of a crime can also be held
criminally liable in Estonia (8 22 of the Penal @pd

2/ Arethe Art. 3 offences criminal offencesin your country?

The art 3 offences are criminal offences in Estobieth when committed intentionally and
through negligence (chapter 20 and chapter 22sidivi3 of the Penal Code). | am not aware of
any gaps in the transposition.

3/ How were the Art. 3 offences implemented?

a/ All the art 3 offences are implemented in thedeCode. Minor environmental offences
(misdemeanours) are not codified in the Penal Gotleese provisions are included in different
environmental laws.
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b/ The legislator has not used the copy-paste mdetho

c/ Those requirements are mostly present in Estolaa, although not always with identical
wording. As an administrative judge, | have notdezkto apply these provisions. However, since
similar requirements exist in other provisions loé tPenal Code, they probably do not pose a
significant difficulty to a judge. What is probablhe most difficult when dealing with
environmental offences is the application of § 1the Penal Code (i.e. the prosecution of a legal
person), especially in misdemeanour (i.e. minanejicases.

4/ What about the availability of criminal sanctions to punish environmental offences?
a/ Criminal sanctions include pecuniary punishmests/ell as imprisonment.

The range of pecuniary punishments in Estonia &unal persons is from thirty to five hundred

daily rates, with the daily rate calculated onltlasis of the average daily income of the offender,
but no less than 10 Euros. The court may reduceldllg rate due to special circumstances or
increase the rate on the basis of the standandinglof the offender. In case of a legal person,
the court may impose a pecuniary punishment of3410016,000,000 Euros (8 44 of the Penal
Code).

Imprisonment may be imposed for a term of thirtydéo twenty years, or life imprisonment
(8 45 of the Penal Code). For environmental offentiee maximum length of imprisonment is
generally two or five years, in one case sevensyear

Commission of the offence by a group is an aggmagatircumstance to consider when imposing
the punishment (8 58 of the Penal Code).

b/ The court shall confiscate the assets acquimemigh an intentional offence if these belong to
the offender at the time of the making of the jueégmor ruling. As an exception, assets
belonging to a third person at the time of the judgt or ruling may be confiscated, if these were
acquired, in full or in the essential part, on asdoof the offender, as a present or in any other
manner for a price which is considerably lower thlhe normal market price, or if the third
person knew that the assets were transferred tpetts®n in order to avoid confiscation (§ &3

the Penal Code). It must be noted, that the caatime of objects and assets is a penal measure
(i.e. confiscation is not an administrative santctio

¢/ The court may confiscate the object used to chrmmintentional offence. If the court decides
to suspend the sentence on probation, among atpenssory requirements and obligations, the
court may impose on the offender the obligatiomeimedy the damage caused by the criminal
offence within a term determined by the court. @thee, the remedying of environmental

damage is organised by the Environmental Boardguadministrative measures (88 14-15 of
the Environmental Liability A&). See also answer to question 5(b)(iii).
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5/ What about the actual use of criminal sanctionsto punish environmental offences?

a/ Environmental offences are brought to crimir@lres rather often, as conducting criminal or
misdemeanour (i.e. minor crime) proceedings is irequpon the appearance of facts referring
to criminal or misdemeanour offence. A county cduwears both criminal and misdemeanour
matters as a court of first instance (§ 9(1) ofG@weirts Act). There is however a limited number
of cases, where the county court conducts the iirstance proceedings for misdemeanour
matters. Firstly, the county court will conduct fivst instance proceedings if the county court is
competent to hear the misdemeanour matter or decid®nfiscation pursuant to law (8§ 83(1) of
the Code of Misdemeanour ProcediireSecondly, a county court will hear a misdemeanou
matter if the imposition of detention or prohibitido keep animals is decided in the hearing of
the misdemeanour matter (8 83(2) of the Code ofdbfiseanour Procedure). In other cases, a
body conducting extra-judicial proceedings conduntsdemeanour proceedings (see question
8).

Even though all types of cases reach criminal ¢aurhust be noted that acts that match the
elements of environmental crime provisions are cdtech rather rarely: the overwhelming
majority of the environmental offences are smadllsamisdemeanours (i.e. catching undersized
fish etc).

The main environmental offences which the courtr lzge the crimes included in article 3 (f),
(b) and (h) of the directive. This cannot howevead to the conclusion that other cases are
limited to administrative proceedings etc, but eatthat the offences included in other points of
the article are committed significantly less offen not at all). It should also be emphasized that
this kind of a division is conditional, because soofi the crimes can be included under different
points of article 3 of the directive.

b/ For criminal offences it is possible to impos@ecuniary punishment or imprisonment as
principal punishments (8 44(1) of the Penal Code) for misdemeanours (minor crimes) it is
possible to impose a fine or detention as pringqedishments (8 47 and 48 of the Penal Code).
As a supplementary punishment, it is possible fariminal offence relating to violation of
hunting or fishing rights to deprive the offendértlee hunting and fishing rights for the term of
up to three years (8 52 of the Penal Code). Int@mafgifor commission of a prohibited act against
an animal, a court may impose, as a supplementarigipment, a prohibition on the keeping of
any animals or animals of certain species for ufvyears in the case of a criminal offence and
for up to three years in the case of a misdemea(§ob of the Penal Code).

i) Imprisonment is used as widely as the pecunpmishment (approximately 50% of
cases); though in vast majority of cases the iroprigent is used with probation. The
length of the inflicted prison sentence varies ydsbm four months to a year, averaging
at approximately seven months.
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As outlined in the response to question 5a, thetsdwave mainly heard cases included in
article 3 (f), (b) and (h). The average term of ilepnment for cases included in article
3 (f) is approximately five months. It is worth g that the pecuniary punishment is
rarely used for violations included in article 3 (®n the other hand, imprisonment for
violations included in article 3 (b) is mostly napplied, but rather the pecuniary
punishment. In addition, the prosecution of legaispns occurs quite often in these cases.
The average imprisonment for violations includedaiticle 3 (h) is the highest of the
environmental offences — an average of one yeawneher, in half of the cases relating to
article 3 (h), the pecuniary punishment is used.

i) For an environmental criminal offence the cgunnpose a pecuniary punishment
mostly from 100 to 300 daily rates, averaging girapimately 200 daily rates (in Euros
approx 1,000-10,000 Euros). For legal persons mbshe pecuniary punishments are
located in the range of 10,000 to 100,000 Euroaml not aware of cases where a
pecuniary punishment of near the maximum amouet 6,000,000 Euro) has been
imposed.

The fines imposed for environmental misdemeanoarg depending on the field of the

offence. For example in misdemeanours that relatanimal protection, hunting and

fishing, the imposed fines average at approxim&ai8lfeuros; if the misdemeanour relates
to waste or water protection, the fines averageamiroximately 150 Euros; if the

misdemeanour relates to chemicals, radiation omptbe&ection of ambient air or earth’s

crust, the fines average at approximately 250 Euifothe misdemeanour relates to
pollution the average imposed fine is over 550 Buro

Confiscation is used in most cases of environmantales and misdemeanours. Mostly
the confiscation of the direct object of the offene.g. undersized fish) is used. Other
types of confiscation (e.g. the confiscation ofolfect used to commit the offence or the
confiscation of assets acquired through an offeace)lised much less frequently.

iii) Different environmental laws, e.g. the Eartt@sust Act, Forest Act, Fishing Acf,
Nature Conservation A%tHunting Acf, Water Act® and the Environmental Charges
Act'!, include provisions on compensation for damaghmy énvironment. For example,
according to § 74¢3 of the Earth’s Crust Act damage to the environmsmall be
compensated for by the person who has damagedniieomment and according to
§ 74(5) environmental damage shall be collectedhkyEnvironmental Inspectorate and
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the compensation for damage shall be transferrédetistate budget. The compensation
of damages is not a penal measure, but measurkrsimia civil tort remedy, which is
solved based on the Environmental Liability ActwLaf Obligations Act® (chapter 53 —
unlawful causing of damage) and the provisions ompensation for damaging the
environment found in specific environmental law. &dhthe court is discussing an
environmental criminal offence, the monetary congagion for the damage caused to the
environment will also be an issue adjudicated leyaburt, but the compensation may also
be adjudicated separately, in civil procedure.dses of misdemeanour (i.e. minor crime)
proceedings, the compensation is always adjudicated separate civil procedure.
Otherwise, the remedying of environmental damagergsnised by the Environmental
Board, using administrative measures.

c/ A practical issue that has restricted the nunab@ases reaching criminal courts has been that
due to communication issues between the policesgardor and the Environmental Inspectorate
misdemeanour (minor crime) and criminal proceedifysthe same act have commenced
roughly at the same time. When this occurs, theirBnmental Inspectorate will likely sanction
the person subject to misdemeanour proceedingsebefiminal proceedings even reach a court,
thus creating a ground to terminate the still ongoicriminal proceedings due to the
ne bisin idem principle.

Even though the prosecution is not specialized, ghasecution has the use of professional
inspectors, who in their everyday work exerciseesugion in all areas of environmental
protection — the Environmental Inspectorate as ecigpzed institution conducts pre-trial
proceedings in the case of criminal offences nedato violation of the requirements for the
protection and use of the environment and the akhtasources and extra-judicial misdemeanour
proceedings. According to the representatives @frBnmental Inspectorate, there is also no lack
of time or financial resources that would impede itispections or proceedings. Altogether, the
general understanding is that environmental offemeach criminal courts rather often.

6/ Asto structure of prosecuting environmental crime

Neither prosecution nor court procedure for envimental crimes are concentrated on specialized
prosecution offices/courts or sections within poog®n offices/courts. However, according to
§ 31(1) of the Code of Criminal Procedtireamongst others, the Environmental Inspectorate
performs the functions of an investigative bodyhitthe limits of its competence. The limits of
its competence are provided for in 8§ 212(2)(7)h&f Code of Criminal Procedure, according to
which the Environmental Inspectorate conducts pe¢-proceedings in the case of criminal
offences relating to violation of the requiremefusthe protection and use of the environment
and the natural resources. This means that thed&maental Inspectorate plays a significant role
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in gathering evidence and providing professionglegtise for the prosecution. This also means
that courts have access to this professional egpdfrough the evidence presented to the court.

The Code of Misdemeanour Procedure provides a a#gnlin 8§ 52, according to which the
Environmental Inspectorate is the body that corgluettra-judicial proceedings concerning
environmental misdemeanours (i.e. minor crimesyidex for in the Penal Code (for example
§ 366 of the Penal Code, which penalizes the varaof procedure for utilization of natural
resources or procedure for maintenance of reconds pollution). In addition, special
environmental laws provide that the Environmentaiplectorate is the body that conducts extra-
judicial proceedings (for example 8 72(2)(1) of tlrest Act). This means that the
Environmental Inspectorate conducts the first mstaproceedings and imposes the punishment
(only a fine) for environmental misdemeanours. Hmvironmental Inspectorate will also be a
party to court proceedings and execute the funstadrihe prosecution.

7/ What about the availability of administrative sanctions to punish environmental offences?

a/ In Estonia, fines are imposed for misdemeang.sminor crimes). While misdemeanours are
counted among criminal offences, fines for misdemesas can be imposed not only by a court,
but also by a body conducting extra-judicial prategs (8§ 47 of the Penal Code). If a person
commits an act which comprises the necessary eksnoémoth a misdemeanour and a criminal
offence, the person shall be punished only forctimainal offence. If no punishment is imposed
for the criminal offence, the person may be purdstoe the misdemeanour (8 3(5) of the Penal
Code).

Administrative sanctions include issuing a precapd, on failure to comply with the precept,
imposing a coercive penalty paymeérimultiple times, if necessary) or performing thigation

at the expense of the addressee or organisingettiermance of the obligation by a third party.
Administrative sanctions can be applied alongsittainal sanctions.

b/ Administrative bodies that exercise state supEm over environmental matters and organise
the remedying of environmental damages are ther&mviental Inspectorate, the Environmental
Board and local authorities; in some cases also Rbkce and the Technical Regulatory

Authority.

As written in part (a) of this question, the adrsirative bodies can issue precepts (i.e.
administrative acts which impose on a person armgatobn to perform a required act or refrain
from a prohibited act) as well as clean up the dggadahemselves and oblige the offender to pay
the bill. While there is no explicit legal basis sospend the permit until the damages are
remediated, the precept can include an obligabastdp the activities causing the damage.

14 Coercive penalty payment as a measure of admitiigrcoercion is an amount determined in a warmagable
by the addressee if the addressee fails to perfeembligation imposed by a precept within the térdicated in the
warning (8 10 (1) of the Substitutive Enforcememd #enalty Payment Act).
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8/ What about the actual use of administrative sanctions against environmental offences?

a/ For many misdemeanour cases (i.e. minor crimes;anot administrative cases), all of which
are provided by law, the first instance proceediaigsnot conducted by a court, but rather by a
body conducting extra-judicial proceedings. In eowmental misdemeanour matters, this body is
the Environmental Inspectorate.

The Environmental Inspectorate also has the auyhdd impose administrative coercive
measures as the result of administrative procediiéeen the Environmental Inspectorate is
conducting misdemeanour proceedings (i.e. a typeriafinal procedure), it has the right to
impose penalties (e.g. a fine) and other penal wneas(e.g. confiscation of object used to
commit offence and the object of offence — see(®)88f the Penal Code).

b/ Many environmental laws also provide for the quoitity to apply administrative coercion for
some minor violations (i.e. when administrative rcoen would clearly be more efficient
compared to offence proceedings). A precept to dgmen unlawful situation is the main
administrative coercion measure used. Remedial unesasire applied in order to restore, replace
or compensate for natural resources or the benifgieeof and to eliminate significant risks
threatening human health. Simultaneously, preventieasures are applied, which help eliminate
a threat of damage, reduce the extent of possimgrammental damage, or prevent further
environmental damage as well as damage to humdthhd@hese remedial (and preventive)
measures are applied in approximately 1/3 of theimidtrative coercion proceedings in
environmental matters to ensure that the most tefeeaneasures are taken to prevent any
damage from occurring or at least limit any furtdemage from taking place.

If a person fails to comply with this precept, dith§ive enforcement and coercive penalty
payment®, the maximum of which in environmental mattersnisnost cases 32,000 Euros, may
be applied. It is worth noting that this penaltieres exceptionally high compared to other fields,
where as a rule, the maximum rate is from 3,20@&to 9,600 Euros. It is not possible to define
the average amount of penalty payments, as it displeighly on the field and the nature of the
violation. In general however, the penalty paymédatsenvironmental matters are substantially
higher than in other areas of life, and the maximpenalty rate, for example, is used
considerably more often than the maximum punishregst

15 Coercive penalty payment as a measure of admitiigrcoercion is an amount determined in a warmagable
by the addressee if the addressee fails to perfeemobligation imposed by a precept within the térdicated in the
warning.
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