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1. Existing legidative basis currently in evolution

The earliest law on waste in Italy dates back ®21@ aw No. 915/82) introduced with a certain
time lag under the stimulus of the first Commumiyective (75/442/EEC) on waste in general and
78/319/EEC on toxic and dangerous waste).

A subsequent wider law was enacted in 1997 (Law22¢07). It implemented Directive
91/156/EEC on waste, 91/659/EEC on hazardous wast®4/62/EC on packaging and packaging
waste.

Problems of interpretation arose — as we shal-defowing action taken by the government and
Parliament aimed at narrowing the concept of wastk at the same time, opening up the field of
recycling (Decree Law No. 138 of 8 July 2002 coteeiinto Law No. 178 of 8 August 2002). On
this matter, the European Court of Justice cangedifferent conclusion on 11 November 2004 in
the Niselli judgment (C-457/02) in the sense itcasted with the Community definition of waste.
Similar difficulties arose with reference to soneetsral laws tending to excludex lege” the
concept of waste in individual cases (earth andgd®m excavationpursuant to Art. 1 of Law

No. 443 of 21 December 2001, metal sqoapsuant to Arts. 25, 26 and 27 of Law No. 308 of
December 2004).

The legislative situation in Italy in relation taagte is now subject to revision, because Parliament
has issued a Decree Law to the Government (No2808) and a special Commission has just
presented on 12 September 2005 a draft LegislB@aree containing 90 articles, which is not as
yet final or in operation.

In essence, the legislation is preserved but waimore rational framework, giving greater space

to the role of operational management by privatéigsmfor prevention and recycling.

2. General case law enforcing the legisation

¢ In order to have an idea about the number of contaed siteexamined by the Italian Court

of Cassation, we have two data: 1) 400 decisiof@eng the earlier Law of 1982 and 2) 262
enforcing the more recent Law of 1997.

In actual fact, the number is higher because dryntost important cases are stored in the data
banks of the Court of Cassation.

The sensitivity and the commitment of the judgethefCourts of First Instance and the Appeal
Courts are noteworthy: about 310 decisions. Howetes number is not complete as there is a
missing patrimony of case law and many decisione leeen discussed in law journals (874

precisely including those of the Cassation).



¢ The case law is mainly criminal. Administrativ@se law is growing. Case law of a civil nature
remains marginal (although it is necessary to tateconsideration that some claims for
damages are made during criminal proceedings wighieved parties acting in those

proceedings to recover damages).

¢ The case law deals with all the aspects of thisptexsubject matter:

- the notion of waste

- the distinction from the concept of dumping of &rat

- the_concept of air pollutiorh@ving separate regulations)

- the_role of the criminal investigation squad ispactiony depositions on the facts,

depositions, searches, sequesters, technical apeyaf sampling and analyses, etc.)

- acts authorised by competent Public Administret{i@xpress and specific acts)

- emergency measurésken by the Public Administration (mayoral ordansl their legality)

- management of dumps

- abandonment of waste

- temporary waste dumping

- transport
- failure to clean-up contaminated sites

- illegal trafficking in waste

- authorised management of certain categories diefalsandoned cars, hospital waste,

electric or electronic waste, old tires, wastexdast fuel and high-quality waste-derived
fuel, waste from ships, oil and vegetable fatsdusad batteries)
- integrated preventive authorisation for incinersito

- Regional plans and the prohibition against trantspmmvaste from Region to Region

- prohibition on waste blending

- earth and rocks from excavationsetal scrap, railway sleepers

- leqality of policy agreements

- liability for negligence

- liability of the owner of contaminated site, etc.

¢ On the whole, it is rather strict case law whiefiacts the all-embracing notion of waste of

Community origin.



There is an attempt leaning towards excluding wiass®eme particular cases (there is no
requirement of abandonment; there is an effectijeative — recycling — if there is, in practice,

no damage to the environment.

3. Casesof divergenceon the definition of waste and on the concept of the recycling of the
secondary raw materials

In an initial phase, the Italian legal system defimegulations (we are talking about waste) for so-

called_secondary raw materialbat is, for those residuaderiving from production processes able

to be used as raw materials in other productiongsees. This occurred under Law No. 400 of 9
November 1988 and No. 475/88 and with a DecrebeMinistry of the Environment of 26

January 1990 which, on a technical level, contamést of secondary raw materigladicating

their origin and intended use), subject to the lamns relating to waste.
The Italian Constitutional Court intervened withecision (No. 518/90) in which it did not exclude
the legality of the Ministerial Decree for techali@spects (apart from the competence of the

Regions), recognising that, in the case of theabive and unequivocal for recycling is outside

the concept of waste. The Court of Cassation @&sognised, in general, secondary raw materials
(Full Bench Cass. ,27/3/1982, Vezioli; Div. Il Gas 4/2/1992 No. 257
Puppo; Div. lll Cass., 31/1/1995 No. 1016, Zambrahc

¢ The situation changed following a reference madéhbyMagistrates’ Court of Terni to the
European Court of Justice, which was upheld idésision of 26/6/1997, VI Chamber, in the
Tombesi Case.

Under the new Law 22/97, the autonomous concemdoondary raw materiatbsappeared

and recovery operations were included within wasd@agement.

¢ As has already been mentioned, recently the ndtiegislator has taken action in the matter
in two ways:
a) in general, with a provision interpreting the captoef waste (Art. 14 Law No. 178/2002);

b) with individual measures (on earth and rocks froime@ations; on scrap metal, etc.).

¢+ On the former aspect the Court of Cassation hantako different approaches: in the Passeritti
Case, Decision No. 4052 of 13 September 2002 ¢#rats, for example the Sollo Case, I
Div. Cass., 27 October 2004, No. 1255), it held tisional courts cannot not apply the law of
their country; instead the Ferretti Case, Decidion2125 of 27 November 2002 and the



Gonzales and Rivoli Case, Decision No. 1766 ofdrfudry 2003, it favoured a largely
unchanged application of Community law on thearobtf waste.

The question was faced by the European Court dicdus the Nisselli Case (C-457/02) of 11
November 2004, in the sense of non-conformity affdh law with the Community notion of
waste.

On a formal level, the principle of the suprematZommunity law is upheld but this does not
mean that this law cannot be criticised and impdawgon.

In fact, it should be noted that, recently, in kharretti Case (Ill Criminal Div., Cass. No.
18836/2005) handed down on 4 March 2005, the ttaliaurt of Cassation held that the courts
must apply Italian regulations relating to wasteerewhen they are in contrast with EU

Directives, because these Directives are not selfwding in Italy.

. Theprospect of a revision of the Directivein the sense of giving greater space for

prevention and the recycling of secondary raw materials

Over 30 years have passed since the first Eurdp&eantive on Waste: in the meantime, much
has changed at the level of sustainability and@stan the economic world in recycling
residues, also in relation to energy. There adgypadvanced technologies available on the
market for preventing and limiting the quantitiand the quality of waste, improving upstream
the type and mode of production. A system whidioasrigid, bureaucratic and centralised
downstream may prove counterproductive for theremwment if everythings wasteex ante

The community wants a certain severity in conthalsit also wants recycling of that which has
a value for the economy, keeping in mind the enasramount of waste in certain areas which

cannot be managed as, for example, in the southlgf

The case law may also make a contribution if thetesy provides a role for it with respect to
actual case and to its specific nature. Today,raideological but practical vision may be the

best thing for the environment.
The concept of waste is by its nature related taglng: it seems advisable to reduce it only to

non-recyclable substances, to be eliminated witdaantage to the environment.

As for residuals, it is necessary to make the econ party responsible, obliging it to indicate
the normal route for waste recycling, to give eaventive economic guarantee, to submit to
strict sequential controls providing proof of atijee, unequivocal, and actual use imposing not

only a new kind of criminal but also administratipenalties (for example, suspension and



revocation of the activity). This stricter and mamcrete method provides case law with a role
in distinguishing punishable acts from legal beban

If the economic party is controlled directly inagbn to the result, it will gradually be

convinced to introduce into its productive proceestechnology necessary for reducing the
guantities and the danger of the waste.

These personal opinions do not exclude the dutgytaoa properly and effectively enforce

existing Community law.



